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Presidential Documents

Title 3—

The President

[FR Doc. 2013-10817
Filed 5-3-13; 8:45 am]
Billing code 3295-F3

Notice of May 2, 2013

Continuation of the National Emergency With Respect To
Burma

On May 20, 1997, the President issued Executive Order 13047, certifying
to the Congress under section 570(b) of the Foreign Operations, Export
Financing, and Related Programs Appropriations Act, 1997 (Public Law
104-), that the Government of Burma had committed large-scale repression
of the democratic opposition in Burma after September 30, 1996, thereby
invoking the prohibition on new investment in Burma by United States
persons contained in that section. The President also declared a national
emergency pursuant to the International Emergency Economic Powers Act,
50 U.S.C. 1701-1706, to deal with the unusual and extraordinary threat
to the national security and foreign policy of the United States constituted
by the actions and policies of the Government of Burma.

The actions and policies of the Government of Burma continue to pose
an unusual and extraordinary threat to the national security and foreign
policy of the United States. For this reason, the national emergency declared
on May 20, 1997, and the measures adopted to deal with that emergency
in Executive Orders 13047 of May 20, 1997; 13310 of July 28, 2003; 13448
of October 18, 2007; 13464 of April 30, 2008; and 13619 of July 11, 2012,
must continue in effect beyond May 20, 2013.

Therefore, in accordance with section 202(d) of the National Emergencies
Act (50 U.S.C. 1622(d)), I am continuing for 1 year the national emergency
with respect to Burma declared in Executive Order 13047. This notice shall
be published in the Federal Register and transmitted to the Congress.

THE WHITE HOUSE,
May 2, 2013.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-1231; Directorate
Identifier 2011-NM-088-AD; Amendment
39-17418; AD 2013-08-01]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
—-700, —700C, —800, —900, and —900ER
series airplanes. This AD was prompted
by reports of damaged fire seals on the
forward edge of the thrust reverser. This
AD requires inspecting to detect damage
to the upper fire seals on the forward
edge of the thrust reverser, where the
fire seal contacts the 12-0’clock engine
strut, and for correct stiffness and vent
holes, and doing corrective actions if
necessary; and installing a bracket for
the fire seal. We are issuing this AD to
detect and correct damage to the fire
seals, which could allow airflow into
the engine fire zone and could degrade
the ability to extinguish an engine fire.
DATES: This AD is effective June 10,
2013.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of June 10, 2013.

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, Washington 98124—
2207; telephone 206-544-5000,
extension 1; fax 206—-766-5680; Internet
https://www.myboeingfleet.com. You

may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT: Sue
Lucier, Aerospace Engineer, Propulsion
Branch, ANM-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington
98057-3356; phone: 425-917-6438; fax:
425-917-6590; email:
Suzanne.Lucier@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM published in the Federal
Register on November 18, 2011 (76 FR
71472). That NPRM proposed to require
inspecting to detect damage to the upper
fire seals on the forward edge of the
thrust reverser, where the fire seal
contacts the 12-o’clock engine strut, and
for correct stiffness and vent holes, and
doing corrective actions if necessary;
and installing a bracket for the fire seal.

Revised Service Information

Since we published the NPRM (76 FR
71472, November 18, 2011), Boeing has
issued Special Attention Service
Bulletin 737-78-1086, Revision 1, dated
May 15, 2012. That revision removes
one airplane from the effectivity,
updates and corrects certain
illustrations and procedures, and states
that no more work is necessary on
airplanes changed in accordance with

the original issue (Boeing Special
Attention Service Bulletin 737-78—
1086, dated October 6, 2010), which was
specified as the appropriate source of
service information in the NPRM.

We have accordingly changed
paragraphs (g), (g)(1), and (g)(2) of this
final rule to specify Boeing Special
Attention Service Bulletin 737-78—
1086, Revision 1, dated May 15, 2012;
added paragraph (i) of this AD to give
credit for actions done before the
effective date of this AD using Boeing
Special Attention Service Bulletin 737—
78-1086, dated October 6, 2010; and
reidentified subsequent paragraphs.

However, the revised service bulletin,
Boeing Special Attention Service
Bulletin 737—-78-1086, Revision 1, dated
May 15, 2012, contains two errors, as
follows:

¢ Figure 10, Sheet 3 of 3: Note row (a)
of the table shown in Figure 10,
incorrectly refers the reader to “(a)”
instead of Note row (b).

e Figures 6, 7, 15, and 16, all Sheet
2 of 3, all View B: These illustrations
show the top fastener to be removed in
the center of three fasteners in order to
remove the retainer. However, these
three fasteners are adjustable sustained
preload (ASP) fasteners that do not
require removal for this action. View B
also incorrectly shows the location of
the top rivet hole, which is actually
below the row of ASP fasteners. These
errors in those figures affect the actions
specified in paragraph (g)(2) of this AD.
The other instructions in the figures are
correct.

To clarify the correct actions for
paragraph (g)(2) of this AD, we have
added paragraph (h) to this AD to
describe these differences, and Figures 1
through 4 of this AD to show the correct
fastener and rivet hole information.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (76 FR 71472,
November 18, 2011) and the FAA’s
response to each comment.

Request To Change the Unsafe
Condition Statement

Boeing requested that we rephrase the
unsafe condition described in the
Summary and paragraph (e) of the
NPRM (76 FR 71472, November 18,
2011). The commenter stated that
damage to the fire seals or low stiffness
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is the unsafe condition because either
condition could allow increased airflow
into the engine core compartment,
which could reduce fire extinguishing
concentrations. Boeing further stated
that it has received no reports of damage
to adjacent structure due to fire seal
damage, but has received reports of
damage to insulation blankets adjacent
to the fire seal damage; it received no
reports of damage with sealed blankets.

We agree to revise the unsafe
condition statements for the reasons
given, and have changed the Summary
and paragraph (e) of this AD
accordingly.

Request for Terminating Action
Statement

American Airlines (AAL) requested
that the NPRM (76 FR 71472, November
18, 2011) include a statement indicating
that performing the required actions
terminates the AD’s requirements. AAL
stated that fire seal inspections have
regular maintenance requirements
scheduled under Maintenance Review
Board (MRB) items 78—090 and —100,
which adequately monitor ongoing
serviceability.

We agree with AAL’s request for the
reason given. We have added the words
“one-time,” which accurately describes
the general visual inspection required
by paragraph (g) of this AD. Because
paragraphs (g)(1) and (g)(2) refer to the
paragraph (g) inspection, those
paragraphs need no change.

Request To Extend the Compliance
Time

AAL requested that the compliance
time in paragraph (g) of the NPRM (76
FR 71472, November 18, 2011) be
extended to 72 months from the date of
the NPRM (76 FR 71472, November 18,
2011), rather than 36 months. AAL
stated that the longer compliance time
would eliminate an undue burden on
operators by better coinciding with their
heavy checks, and that the added time
needed to replace or reseal the upper
support flange on-wing affects their
tighter C-check schedules. Further, the
MRB seal inspections maintain an
acceptable safety level.

We do not agree to extend the
compliance time. The proposed
compliance time of 36 months after the
AD effective date, will be well after the
manufacturer’s recommended action
time of 36 months after the original
issue date of Boeing Special Attention
Service Bulletin 737-78-1086, dated
October 6, 2010.

In developing an appropriate
compliance time for this action, we
considered the urgency associated with
the subject unsafe condition, the

availability of required parts, and the
practical aspect of accomplishing the
required inspection within a period of
time that corresponds to the normal
scheduled maintenance for most
affected operators. However, under the
provisions of paragraph (j) of this final
rule, we will consider requests for
approval of an extension of the
compliance time if sufficient data are
submitted to substantiate that the new
compliance time would provide an
acceptable level of safety. We have not
changed the AD in this regard.

Request To Change Cost Information

AAL requested that we increase the
labor time in the “Costs of Compliance”
section of the NPRM (76 FR 71472,
November 18, 2011) to reflect the
additional two work shifts needed for
installation and cure time, plus the
material cost of the new flange
insulation. AAL stated that it
prototyped the actions specified in
Boeing Special Attention Service
Bulletin 737-78-1086, dated October 6,
2010, and found that it added
significant time to the light C-check,
mostly due to a minimum of five work
shifts to install and cure the flange
insulation, during which time no rigging
or operating of flight controls could be
done.

We agree to revise the cost
information as follows, based on the
new service information discussed in
the “New Service Information” section
above: ‘“Labor cost” increased to 28
work-hours (14 hours per engine), and
“Parts cost” to $2,494 ($1,247 per
engine). The “on-condition costs”
remain unchanged.

Request To Include Later FAA-
Approved Service Bulletin Revisions

AAL requested that we allow
compliance by any later FAA-approved
revisions to Boeing Special Attention
Service Bulletin 737-78-1086, Revision
1, dated May 15, 2012.

We disagree to refer to later revisions
to service information, because when
referring to a specific service bulletin in
an AD, we cannot use the phrase, “or
later FAA-approved revisions,” due to
Office of the Federal Register
regulations for approving materials that
are incorporated by reference. However,
operators may request approval to use a
later revision of the referenced service
bulletin as an alternative method of
compliance, under the provisions of
paragraph (j) of the final rule. We have
not changed the AD in this regard.

Request To Exclude Certain Parts of the
Service Information

AAL stated that Boeing Special
Attention Service Bulletin 737-78—
1086, dated October 6, 2010, specifies
actions that duplicate procedures given
in the aircraft maintenance manual
(AMM), or apply only to on-wing
methods or not removing the thrust
reverser, and requested that the NPRM
(76 FR 71472, November 18, 2011) not
mandate these actions for all airplanes
and methods when they do not apply,
or do not address the unsafe condition
for that airplane. In one example, AAL
described that if the thrust reverser is
not removed, only the fire-seal
compression check of AMM 78-31-12—
4 or 87—31-01-5 (fire seal removal/
installation, and thrust reverser
adjustment/test, respectively) needs to
be done, because the vee-blade depth
and deflection limiter geometry do not
change.

We do not agree to exclude certain
actions specified in the
Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737—
78-1086, Revision 1, dated May 15,
2012, from the requirements of this AD.
Those instructions do not address
accomplishing the work off-wing, other
than stating that it can be done. The
thrust reverser adjustment is included
in the steps regardless of how the seal
flange is installed, because adding the
additional material in the stack-up
might affect part fit-up and ultimately
require re-rigging prior to releasing the
airplane into service. Further, the
service bulletin only refers to the AMM
procedures, which gives operators
flexibility in doing the work due to
particular maintenance procedures not
being mandated. We have not changed
the AD in this regard.

Request To Correct Errors in, or Refer
to, Revised Service Information

AAL and Boeing submitted examples
of errors in and corrections needed to
Boeing Special Attention Service
Bulletin 737-78-1086, dated October 6,
2010. AAL requested that the service
information be corrected or revised, and
Boeing requested that we incorporate
Boeing Special Attention Service
Bulletin 737-78-1086, Revision 1, dated
May 15, 2012, which Boeing stated
corrects the items it identified.

As discussed in the Revised Service
Information section above, we agree to
refer to the revised service information,
including the two differences noted in
that section.

Concern for Parts Availability

AAL stated that there needs to be
sufficient stock of seals available to
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support replacements resulting from
inspections done within the proposed
compliance time. AAL found that in
December 2011, the Boeing parts page
on the Internet showed no available
stock of the required seals and did not
show a standard lead time for them, but
projected dates in February and March
of 2012.

We infer that AAL requested that we
delay issuing the AD until parts are
available. We received information from
Boeing that ample parts kits are now
available to supply the fleet. We have
not changed the AD in this regard.

Added Paragraph for Certain
Alternative Methods of Compliance
(AMOCs)

We added new paragraph (j)(3) to this
AD to allow AMOC requests approved
by Boeing’s Organization Designation
Authorization (ODA).

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

71472, November 18, 2011) for
correcting the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM/(76 FR 71472,
November 18, 2011).

We also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of the AD.

Costs of Compliance

We estimate that this AD affects 968
airplanes of U.S. registry.

We estimate the following costs to

e Are consistent with the intent that ~ comply with this AD:
was proposed in the NPRM/(76 FR
ESTIMATED COSTS
; Cost per Cost on U.S.
Action Labor cost Parts cost product operators
General visual inspection and bracket instal- | 28 work-hours x $85 per hour = $2,380 ........ $2,494 $4,874 $4,718,032
lation.

We estimate the following costs to do
necessary repairs and replacements that

would be required based on the results
of the inspection. We have no way of

ON-CONDITION COSTS

determining the number of aircraft that
might need these repairs.

. Cost per

Action Labor cost Parts cost product
Drill vent holes (up to 8) ...... 1 work-hour x $85 per hour = $85 ...... $0 $85
Replace fire seal (up to 4) 8 work-hours x $85 per hour = $680 8,010 8,690

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a

substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2013-08-01 The Boeing Company:
Amendment 39-17418; Docket No.
FAA-2011-1231; Directorate Identifier
2011-NM-088-AD.

(a) Effective Date

This AD is effective June 10, 2013.

(b) Affected ADs
None.

(c) Applicability

This AD applies to The Boeing Company
Model 737-600, =700, —700C, —800, —900,
and —900ER series airplanes; certificated in
any category; line numbers 1 through 3028
inclusive.
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(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 78, Engine exhaust.

(e) Unsafe Condition

This AD was prompted by reports of
damaged upper fire seals on the forward edge
of the thrust reversers. We are issuing this
AD to detect and correct damage to the fire
seals, which could allow airflow into the
engine fire zone and could ultimately
degrade the ability to extinguish an engine
fire.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspections and Corrective Actions

Within 36 months after the effective date
of this AD: Do a one-time general visual
inspection of the left and right thrust reverser
halves of each engine for damage to the
upper fire seal, for stiffness of the upper fire
seal, and for missing vent holes as applicable,
in accordance with paragraph 3.B. of the

Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-78—
1086, Revision 1, dated May 15, 2012, except
as required by paragraph (h) of this AD.

(1) If, during the inspection required by
paragraph (g) of this AD, no upper fire seal
damage is found, and the fire seal has the
correct stiffness: Before further flight, drill
vent holes if they are missing, and install a
new bracket behind the upper fire seal
retainer, in accordance with paragraph 3.B. of
the Accomplishment Instructions of Boeing
Special Attention Service Bulletin 737-78—
1086, Revision 1, dated May 15, 2012.

(2) If, during the inspection required by
paragraph (g) of this AD, upper fire seal
damage or insufficient fire seal stiffness is
found: Before further flight, install a new
upper fire seal, drill vent holes if they are
missing, and install a new bracket behind the
upper fire seal retainer, in accordance with
paragraph 3.B. of the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 737—-78-1086, Revision 1,
dated May 15, 2012, except as required by
paragraph (h) of this AD.

(h) Exceptions to Required Service
Information

Where this AD refers to Boeing Special
Attention Service Bulletin 737-78-1086,
Revision 1, dated May 15, 2012, the
following exceptions apply.

(1) In that service bulletin, where Note row
(a) of the table shown in Figure 10 refers to
‘“(a)”, it should instead refer to Note row (b).

(2) Figures 1 and 3 of this AD, titled
“Fastener Removal of the Retainer Support
on the Left (Right) Thrust Reverser Half,”
have View B showing the top fastener in the
center of three adjustable sustained preload
(ASP) fasteners. That top fastener does not
require removal in order to remove the
retainer. The figures in this AD point to the
correct information for those fasteners.

(3) Figures 2 and 4 of this AD, titled
“Installation of the New Bracket behind the
Retainer Support on the Left (Right) Thrust
Reverser Half,” have View B showing the top
rivet hole. That rivet hole is actually below
the row of three ASP fasteners. The figures
in this AD point to the correct information
for those rivet holes.

BILLING CODE 4910-13-P
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Figure 1, Fastener Removal of the Retainer Support on the Left Thrust Reverser Half

Correction: Do not remove any flush
ASP fasteners lying under retainer,

There is usually no retainer hole here.
NN -
"': Corrected rivet and retainer
hale locations are shown. "
o

AETAINER

NOTE: Fourth
BACRISCES() rivet is
usually located under
erosion shield on left
reverser half. itis not
necessary to remove
rivet unless completely
removing retainer. Rivet
sometimes goes through
erosian shield on right
reverser half.
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Figure 2, Installation of the New Bracket behind the Retainer Support on the Left Thrust
Reverser Half

Correction: Do not remove any flush
ASP fasteners lying under retainer.
There is usually no retainer hale here.

Corrected rivet and retainer
hole locations are shown.
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Figure 3, Fastener Removal of the Retainer Support on the Right Thrust Reverser Half

Correction: Do not remove any flush
ASP fasteners lying under retainer.
There is usually no retainer hole here.

(N \

- -

Corrected rivet
and retainer
hole locations
are shown.

NOTE: This fourth
BACR15CES() rivet
sometimes goes through
erosion shield, usually on
right reverser half.
Optional to remove this
rivet and leave View D
Item 2 BACB30VT{() bolt
at top installed to
perform bulletin.
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Figure 4, Installation of the New Bracket behind the Retainer Support on the Right Thrust

Reverser Half

Correction: Do not remove any flush
ASP fasteners lying under retainer.
There is usually no retainer hole here.

(i) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraphs (g), (g)(1), and (g)(2)
of this AD, if those actions were performed
before the effective date of this AD using
Boeing Special Attention Service Bulletin
737—-78-1086, dated October 6, 2010, which
is not incorporated by reference in this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the

authority to approve AMOGs for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,

Corrected rivet and retainer
hole focations are shown.

or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Seattle
ACO, to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane, and the
approval must specifically refer to this AD.
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(k) Related Information

For more information about this AD,
contact Sue Lucier, Aerospace Engineer,
Propulsion Branch, ANM—-140S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: 425-917-6438; fax: 425-917—
6590; email: Suzanne.Lucier@faa.gov.

For service information identified in this
AD, contact Boeing Commercial Airplanes,
Attention: Data & Services Management, P.O.
Box 3707, MC 2H-65, Seattle, Washington
98124-2207; telephone 206-544-5000,
extension 1; fax 206—766—5680; Internet
https://www.myboeingfleet.com.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Boeing Special Attention Service
Bulletin 737-78-1086, Revision 1, dated May
15, 2012.

(ii) Reserved.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, Washington 98124-2207; telephone
206—544-5000, extension 1; fax 206—766—
5680; Internet https://
www.myboeingfleet.com.

(4) You may view this service information
at FAA, Transport Airplane Directorate, 1601
Lind Avenue SW., Renton, Washington. For
information on the availability of this
material at the FAA, call 425-227-1221.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Renton, Washington, on April 3,
2013.
Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013-08992 Filed 5-3—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-1172; Directorate
Identifier 2012—CE-040-AD; Amendment
39-17447; AD 2013-04-08 R1]

RIN 2120-AA64

Airworthiness Directives; Diamond
Aircraft Industries GmbH Powered
Gliders

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: We are revising an
airworthiness directive (AD) for certain
Diamond Aircraft Industries GmbH
Models HK 36 R, HK 36 TS, and HK 36
TTS powered gliders. AD 2013-04-08
required replacement of each elevator
bell crank assembly and elevator bell
crank mount. This AD retains the
actions of AD 2013-04—08 but decreases
gliders in the Applicability by removing
the Model H-36 from the Applicability.
This AD was prompted by reports of
installation of an unsuitable self-locking
nut on the bell crank of the elevator
push rod that can cause failure of the
elevator, resulting in loss of control. We
are issuing this AD to correct the unsafe
condition on these products.

DATES: This final rule is effective May 6,
2013.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of April 9, 2013 (78 FR 14160, March
5, 2013).

We must receive any comments on
this AD by June 20, 2013.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this AD, Diamond Aircraft Industries
GmbH, N.A. Otto-Strafle 5, A—2700
Wiener Neustadt, Austria, telephone:

+43 2622 26700; fax: +43 2622 26780;
email: office@diamond-air.at; Internet:
www.diamond-air.at/hk36 super
dimona+M52087573ab0.html. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329—4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The street address for
the Docket Office (phone: 800-647—
5527) is in the ADDRESSES section.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4144; fax: (816)
329-4090; email: mike.kiesov@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

On February 14, 2013, we issued AD
2013-04-08, amendment 39-17365 (78
FR 14160, March 5, 2013), for all
Diamond Aircraft Industries GmbH
Models HK 36 R, HK 36 TS, and HK 36
TTS powered gliders. That AD requires
replacement of the elevator bell crank
assembly and elevator bell crank mount.
That AD resulted from installation of an
unsuitable self-locking nut on the bell
crank of the elevator push rod that can
cause failure of the elevator, resulting in
loss of control. We issued that AD to
require actions to address the unsafe
condition on these products.

Actions Since AD Was Issued

Since we issued AD 2013-04—08 (78
FR 14160, March 5, 2013), it was
determined that Model H-36 airplanes
do not have the elevator control and
bellcrank assembly part numbers
associated with the unsafe condition of
this AD. Since Model H-36 airplanes do
not have the unsafe condition, it is not
necessary or possible for those airplanes
to comply with this AD, so we are
removing the Model H-36 from the
Applicability section.

Relevant Service Information

We reviewed Diamond Aircraft
Industries GmbH Mandatory Service
Bulletin MSB 36-108, dated February
28, 2012; and Diamond Aircraft
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Industries GmbH Work Instruction WI-
MSB 36-108, dated February 28, 2012.
The service information describes
procedures for replacement of the
elevator bell crank assembly and
elevator bell crank mount.

FAA’s Determination

We are issuing this AD because we
evaluated all the relevant information
and determined it is not necessary or
possible for Diamond Aircraft Industries
GmbH Model H-36 airplanes to comply
with the previous AD.

AD Requirements

This AD requires accomplishing the
actions specified in the service
information described previously.

Change to Existing AD

This AD would retain all
requirements of 2013—-04-08 (78 FR
14160, March 5, 2013), but decrease the
Applicability by removing Model H-36.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD. The FAA has found that the risk to
the flying public justifies waiving notice
and comment prior to adoption of this
rule because the Diamond Model H-36
does not have the same elevator control
and bell crank assembly. It is not
necessary and not possible for these
powered gliders to comply with the AD
action items. Therefore, we find that
notice and opportunity for prior public
comment are unnecessary and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
we did not provide you with notice and
an opportunity to provide your
comments before it becomes effective.
However, we invite you to send any
written data, views, or arguments about
this AD. Send your comments to an
address listed under the ADDRESSES
section. Include the docket number
FAA-2012-1172 and directorate
identifier 2012—CE—040—AD at the
beginning of your comments. We
specifically invite comments on the
overall regulatory, economic,
environmental, and energy aspects of
this AD. We will consider all comments
received by the closing date and may
amend this AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We

will also post a report summarizing each
substantive verbal contact we receive
about this AD.

Costs of Compliance

We estimate that this AD will affect
25 products of U.S. registry. We also
estimate that it would take about 2
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts would cost about $352
per product.

Based on these figures, we estimate
the cost of this AD on U.S. operators to
be $13,050, or $522 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends part 39 of the Federal
Aviation Regulations (14 CFR part 39) as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2013-04-08 (78 FR 14160, March 5,
2013) and adding the following new AD:
2013-04-08 R1 Diamond Aircraft
Industries GmbH: Amendment 39—
17447; Docket No. FAA—-2012-1172;
Directorate Identifier 2012—CE—-040—AD.

(a) Effective Date
This AD is effective May 6, 2013.

(b) Affected ADs

This AD revises AD 2013—04—08 (78 FR
14160, March 5, 2013), Amendment 39—
17365.

(c) Applicability

This AD applies to the following Diamond
Aircraft Industries GmbH models and serial
number (S/N) powered gliders, certificated in
any category: HK 36 R powered gliders, S/Ns
36.300 through 36.414; HK 36 TS powered
gliders, S/Ns 36.415 and 36.416; and HK 36
TTS powered gliders, S/N 36.393.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) Gode 27:
Flight Controls.

(e) Unsafe Condition

This AD was prompted by reports of
installation of an unsuitable self-locking nut
on the bell crank of the elevator push rod that
can cause failure of the elevator, resulting in
loss of control. We are issuing this revised
AD because we evaluated all the relevant
information and determined it is not
necessary or possible for the Diamond
Aircraft Industries GmbH Model H-36 to
comply with the previous AD. Installation of
an unsuitable self-locking nut on the bell
crank of the elevator push rod that can cause
failure of the elevator, resulting in loss of
control.

(f) Actions and Compliance

Unless already done, do the following
actions specified in paragraphs (f)(1) and
()(2) of this AD following Diamond Aircraft
Industries GmbH Mandatory Service Bulletin
MSB 36-108 and Diamond Aircraft
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Industries GmbH Work Instruction WI-MSB
36—-108, both dated February 28, 2012:

(1) Within the next 200 hours time-in-
service (TIS) after April 9, 2013, (the effective
date retained from AD 2013-04—-08,
Amendment 39-17365 (78 FR 14160, March
5, 2013)) or within the next 12 months after
April 9, 2013, (the effective date retained
from AD 2013-04-08, Amendment 39-17365
(78 FR 14160, March 5, 2013)), whichever
occurs first, replace each elevator bell crank
assembly with part number (P/N) 820-2730—
12-00, and replace each elevator bell crank
mount with P/N 820-2730-11-00.

(2) After April 9, 2013, (the effective date
retained from AD 2013-04—-08, Amendment
39-17365 (78 FR 14160, March 5, 2013)),
only install on the powered glider elevator
bell crank assemblies with P/N 820-2730—
12-00 and elevator bell crank mounts with
P/N 820-2730-11-00.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Standards Office, FAA,
has the authority to approve AMOCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. Send information to ATTN:
Mike Kiesov, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4144; fax: (816) 329—
4090; email: mike.kiesov@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(h) Related Information

For more information about this AD,
contact Mike Kiesov, Aerospace Engineer,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—-4144; fax: (816) 329—
4090; email: mike.kiesov@faa.gov.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on April 9, 2013 (78 FR
14160, March 5, 2013).

(i) Diamond Aircraft Industries GmbH
Mandatory Service Bulletin MSB 36-108,
dated February 28, 2012.

(ii) Diamond Aircraft Industries GmbH
Work Instruction WI-MSB 36-108, dated
February 28, 2012.

(4) For Diamond Aircraft Industries GmbH
service information identified in this AD,
contact Diamond Aircraft Industries GmbH,
N.A. Otto-Stra3e 5, A—2700 Wiener Neustadt,
Austria, telephone: +43 2622 26700; fax: +43
2622 26780; email: office@diamond-air.at;
Internet: www.diamond-air.at/
hk36 super dimona+M52087573ab0.html.

(5) You may view this service information
at FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106. For

information on the availability of this
material at the FAA, call (816) 329-4148.

(6) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA, call
202-741-6030, or go to: http://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Kansas City, Missouri, on April
24, 2013.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2013-10270 Filed 5-3—13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71
[Docket No. FAA-2012-0394; Airspace
Docket No. 12-AEA-8]

Amendment of Class E Airspace;
Easton, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends Class E
Airspace at Easton, PA, as the
Allentown VORTAC has been
decommissioned and new Standard
Instrument Approach Procedures have
been developed at Braden Airpark. This
action enhances the safety and
management of Instrument Flight Rules
(IFR) operations at the airport. This
action also recognizes the airport’s name
change and updates the geographic
coordinates of the airport.

DATES: Effective 0901 UTC, June 27,
2013. The Director of the Federal
Register approves this incorporation by
reference action under title 1, Code of
Federal Regulations, part 51, subject to
the annual revision of FAA Order
7400.9 and publication of conforming
amendments.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

History

On January 24, 2013, the FAA
published in the Federal Register a
notice of proposed rulemaking (NPRM)
to amend Class E airspace at Easton, PA
(78 FR 5152) Docket No. FAA-2012—
0394. Interested parties were invited to

participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received. Class E airspace
designations are published in paragraph
6005 of FAA Order 7400.9W dated
August 8, 2012, and effective September
15, 2012, which is incorporated by
reference in 14 CFR Part 71.1. The Class
E airspace designations listed in this
document will be published
subsequently in the Order.

The Rule

This amendment to Title 14, Code of
Federal Regulations (14 CFR) part 71
amends the Class E airspace extending
upward from 700 feet above the surface
at Easton, PA to accommodate the new
Standard Instrument Approach
Procedures developed for Braden
Airpark. The Allentown VORTAC has
been decommissioned, and the VOR/
DME approach cancelled. The
controlled airspace area is increased to
within an 8.2-mile radius of the airport
due to terrain in the surrounding area.
Also, the airport name is changed from
Easton Airport to Braden Airpark, and
the geographic coordinates of the airport
are adjusted to coincide with the FAA’s
aeronautical database. Also, the
sentence in the regulatory text
referencing the effectiveness of the
airspace from sunrise to sunset, daily, is
removed. Except for editorial changes
and the changes noted above, this rule
is the same as published in the NPRM.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore, (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
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promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
controlled airspace at Braden Airpark,
Easton, PA.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1E, “Environmental
Impacts: Policies and Procedures,”
paragraph 311a. This airspace action is
not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71:

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9W,
Airspace Designations and Reporting
Points, dated August 8, 2012, effective
September 15, 2012, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 feet or More
Above the Surface of the Earth.

* * * * *

AEA PA E5 Easton, PA [Amended]
Braden Airpark, Easton, PA
(Lat. 40°4432” N., long. 75°14’35” W.)
That airspace extending upward from 700
feet above the surface within an 8.2-mile
radius of Braden Airpark.

Issued in College Park, Georgia, on April
22, 2013.

Barry A. Knight,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2013-10539 Filed 5-3—-13; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 301 and 602

[TD 9617]

RIN 1545-BK02

Updating of Employer Identification
Numbers

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulations.

SUMMARY: This document contains final
regulations that require any person
assigned an employer identification
number (EIN) to provide updated
information to the IRS in the manner
and frequency prescribed by forms,
instructions, or other appropriate
guidance. These regulations affect
persons with EINs and will enhance the
IRS’s ability to maintain accurate

information as to persons assigned EINs.

DATES: Effective date: These regulations

are effective on May 6, 2013.
Applicability date: For date of

applicability, see § 301.6109—

1(d)(2)(D)(B).

FOR FURTHER INFORMATION CONTACT:

David Skinner, (202) 622—4940 (not a

toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collection of information
contained in the final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d)) under control number 1545—
2242.

The collection of information in the
final regulations is in § 301.6109—
1(d)(2)(i1)(A). The collection of this
information is necessary to allow the
IRS to gather correct application
information with respect to persons that
have EINs. The respondents are persons
that have EINs.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by the Office of
Management and Budget.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by section
6103 of the Internal Revenue Code.

Background

This document contains final
amendments to the Procedure and
Administration Regulations (26 CFR
part 301) under section 6109 of the
Internal Revenue Code relating to
identifying numbers. The Department of
Treasury and the IRS published a notice
of proposed rulemaking (REG-135491—
10) in the Federal Register, 77 FR
15004, on March 14, 2012, requiring
persons issued EINs to provide updated
application information to the IRS. The
IRS did not receive any requests for a
public hearing. Written comments
responding to the proposed regulations
were received and are available for
public inspection at http://
www.regulations.gov or upon request.
After consideration of all the comments,
the proposed regulations are adopted
without amendment by this Treasury
decision.

Summary of Comments

The IRS received four written
comments in response to the proposed
regulations. One comment supported
the rule in the proposed regulations
requiring any person issued an EIN to
provide updated information to the IRS
in the manner and frequency required
by forms, instructions, or other
appropriate guidance (including
updated application information
regarding the name and taxpayer
identifying number of the responsible
party). This commentator also
recommended changes to either the
Form SS—4, Application for Employer
Identification Number, or the Form
5500, Annual Returns/Reports of
Employee Benefit Plan, to require
additional information confirming the
active status of a trust’s EIN.
Alternatively, the commentator
suggested that the IRS could use a
postcard to confirm the active status of
trusts for EIN purposes. Although these
suggestions are outside the scope of the
regulations, the IRS will take them into
consideration during future updates of
those items.

Three of the comments did not
support the rule in the proposed
regulations. Two commentators objected
to the increased burden on entities
resulting from the updating requirement
and questioned the necessity of this
requirement. Additionally, two
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commentators suggested that the
estimated annual average burden of 15
minutes provided in the Paperwork
Reduction Act section of the proposed
regulations underestimated the actual
burden to entities and their agents. One
commentator also argued that this rule
is “material”” because the related costs
could reach over $100,000,000. Treasury
and the IRS have considered these
comments and, for the following
reasons, these final regulations adopt
the proposed regulations without
change.

Treasury and the IRS continue to
conclude that updating this application
information is necessary for effective tax
administration. Some EIN applicants
continue to list individuals temporarily
authorized to act on behalf of EIN
applicants (sometimes referred to as
“nominees”) as principal officers,
general partners, grantors, owners, and
trustors on EIN applications. The listing
of nominees or other individuals who
are no longer associated with the entity
prevents the IRS from gathering and
maintaining correct and current
information with respect to the
responsible party for the EIN applicant.
The requirement in the final regulations
to provide updated application
information will allow the IRS to
ascertain the true responsible party for
persons who have an EIN. This
knowledge will prevent unnecessary
delays by allowing the IRS to contact
the correct persons when resolving a tax
matter related to a business with an EIN.
In addition, this information will help
the IRS combat schemes that abuse the
tax system through the use of nominees,
which results in the concealing of the
true responsible party for entities that
hide assets and income.

Treasury and the IRS also conclude
that the costs related to this rule are not
“material,” any associated burden on
entities resulting from this requirement
is minimal, and the costs and burden
are outweighed by the benefits to tax
administration described in the
previous paragraph. An entity with an
EIN will always know the identity of its
appropriate responsible party, which is
generally defined as the individual with
the authority to control, manage, or
direct the entity and the disposition of
its funds and assets. The updating
requirement in these final regulations
requires entities to keep the IRS
informed of the identity of the
responsible party.

The 15 minute burden estimate
provided in the Paperwork Reduction
Act section of the proposed regulations
is an estimate of the burden in reporting
and disclosing the correct application
information to the IRS, not the burden

an entity or its agent may incur in
determining this information (which, as
noted, is minimal because an entity will
always know the identity of its
responsible party). Following the
publication of these final regulations,
the IRS will publish the relevant form
for persons issued an EIN to use to
disclose the correct application
information to the IRS. The relevant
form will require these persons to
update application information
regarding the name and taxpayer
identifying number of the responsible
party within the applicable timeframe.
Treasury and the IRS have determined
that the amount of time necessary to fill
out the relevant form and submit it to
the IRS is minimal.

These final regulations are applicable
as of January 1, 2014, so that the IRS can
publish the relevant form and
instructions in advance of the
applicability date.

Special Analyses

It has been determined that these final
rules are not a significant regulatory
action as defined in Executive Order
12866, as supplemented by Executive
Order 13563. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
final regulations.

When an agency issues a rulemaking,
the Regulatory Flexibility Act (RFA) (5
U.S.C. chapter 6) requires the agency to
“prepare and make available for public
comment an initial regulatory flexibility
analysis” that will “describe the impact
of the proposed rule on small entities.”
(5 U.S.C. 603(a)). Section 605 of the RFA
provides an exception to this
requirement if the agency certifies that
the proposed rulemaking will not have
a significant economic impact on a
substantial number of small entities.

The rules affect entities that have an
EIN and the IRS has determined that
these rules will have an impact on a
substantial number of small entities.
The IRS has determined, however, that
the impact on entities affected by the
rules will not be significant. The current
Form SS—4, Application for Employer
Identification Number, requires entities
to disclose the name of the EIN
applicant’s “responsible party’” and the
responsible party’s Social Security
Number, Individual Taxpayer
Identification Number, or EIN.
Employers are required to know the
identity of their responsible party. The
amount of time necessary to submit the
updated information required in these
regulations, therefore, should be
minimal for these entities.

Based on these facts, the IRS hereby
certifies that the collection of
information contained in the final
regulations will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
Regulatory Flexibility Analysis is not
required.

Pursuant to section 7805(f) of the
Code, the notice of proposed rulemaking
preceding the final regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business and no
comments were received.

Drafting Information

The principal author of these
regulations is Elizabeth Cowan of the
Office of the Associate Chief Counsel
(Procedure and Administration).

List of Subjects
26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

m Paragraph 1. The authority citation
for part 301 continues to read as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 301.6109-1 is
amended by adding paragraph (d)(2)(ii)
to read as follows:

§301.6109—-1 Identifying numbers.
* * * * *

(d) * *x %

(2) * X %

(ii) Updating of application
information—(A) Requirements. Persons
issued employer identification numbers
in accordance with the application
process set forth in paragraph (d)(2)(i) of
this section must provide to the Internal
Revenue Service any updated
application information in the manner
and frequency required by forms,
instructions, or other appropriate
guidance.

(B) Effective/applicability date.
Paragraph (d)(2)(ii)(A) of this section
applies to all persons possessing an
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employer identification number on or
after January 1, 2014.

* * * * *

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

m Par. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.
m Par. 4.In § 602.101, paragraph (b) is

amended by adding the following entry
in numerical order to the table:

§602.101 OMB Control Numbers.
* * * * *
(b) L

CFR part or section where Current OMB

identified and described Control No.
301.6109-1 ..o 1545-2242

Steven T. Miller

Deputy Commissioner for Services and
Enforcement.

Approved: April 25, 2013.
Mark J. Mazur,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2013-10515 Filed 5-3-13; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2013-0297]
RIN 1625-AA08

Special Local Regulation, 50

Aniversario Balneario de Boqueron,
Bahia de Boqueron; Boqueron, PR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation on
the waters of Bahia de Boqueron in
Boqueron, PR during the 50 Aniversario
Balneario de Boqueron, a high speed
boat race. The event is scheduled to take
place on Sunday, May 5, 2013.
Approximately 40 high-speed power
boats will be participating in the races.
It is anticipated that 5 spectator crafts
will be present during the races. The
special local regulation is necessary for
the safety of race participants,

participant vessels, spectators, and the
general public during the event. The
special local regulation will establish
the following three areas: a high speed
boat race area, where all persons and
vessels, except those persons and
vessels participating in the high-speed
boat races, are prohibited from entering,
transiting through, anchoring in, or
remaining within; a buffer zone around
the race area, where all persons and
vessels, except those persons and
vessels enforcing the buffer zone or
authorized participants transiting to
their authorized the race area, are
prohibited from entering, transiting
through, anchoring in, or remaining
within; and a spectator area, where all
vessels are prohibited from anchoring
and from traveling in excess of wake
speed, unless authorized by the Captain
of the Port San Juan or a designated
representative.

DATES: This rule is effective on May 5,
2013.

ADDRESSES: Documents mentioned in
this preamble are part of docket USCG—
2013-0297. To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type the docket
number in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking. You may also visit the
Docket Management Facility in Room
W12-140 on the ground floor of the
Department of Transportation West
Building, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Lina Anderson, Sector
San Juan Prevention Department, Coast
Guard; telephone (787) 289-8679, email
Lina.R.Anderson@uscg.mil. If you have
questions on viewing or submitting
material to the docket, call Barbara
Hairston, Program Manager, Docket
Operations, telephone (202) 366—9826.
SUPPLEMENTARY INFORMATION:

Table of Acronyms

DHS Department of Homeland Security
FR Federal Register
NPRM Notice of Proposed Rulemaking

A. Regulatory Information

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to

comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest. Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Coast Guard did not receive necessary
information about the event with
sufficient time to publish an NPRM and
to receive public comments prior to the
event. Any delay in the effective date of
this rule would be contrary to the public
interest because immediate action is
needed to minimize potential danger to
the race participants, participant
vessels, spectators and the general
public.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register for the same reasons discussed
above.

B. Basis and Purpose

The legal basis for the rule is the
Coast Guard’s authority to establish
special local regulations: 33 U.S.C.
1233. The purpose of the rule is to
ensure safety of life on navigable waters
of the United States during the 50
Aniversario Balneario de Boqueron.

C. Discussion of the Final Rule

On May 5, 2013, Municipio de Cabo
Rojo is sponsoring the 50 Aniversario
Balneario de Boqueron, a series of high-
speed boat races. The races will be held
on the waters of Bahia de Boqueron in
Boqueron, PR. Approximately 40 high-
speed power boats will be participating
in the races. It is anticipated that
approximately 5 spectator vessels will
be present during the races.

The special local regulation
encompasses certain waters of Bahia de
Boqueron in Boqueron, PR and will be
enforced from 9 a.m. until 4 p.m. on
May 5, 2013. The special local
regulation consists of the following
three areas: (1) A high-speed boat race
area, where all persons and vessels,
except those persons and vessels
participating in the high-speed boat
races, are prohibited from entering,
transiting through, anchoring in, or
remaining within; (2) a buffer zone
around the race areas, where all persons
and vessels, except those persons and
vessels enforcing the buffer zone or
authorized participants transiting to the
race area, are prohibited from entering,
transiting through, anchoring in, or
remaining within; and (3) a spectator
area, where all vessels are prohibited
from anchoring or traveling in excess of
wake speed unless authorized by the


http://www.regulations.gov
http://www.regulations.gov
mailto:Lina.R.Anderson@uscg.mil

Federal Register/Vol. 78, No. 87/Monday, May 6, 2013/Rules and Regulations

26247

Captain of the Port San Juan or a
designated representative. Persons and
vessels may request authorization to
enter, transit through, anchor in, or
remain within the race area, or buffer
zone; or to anchor or travel in excess of
wake speed in the spectator area by
contacting the Captain of the Port San
Juan by telephone at (787) 289-2041, or
a designated representative via VHF
radio on channel 16. If authorization to
enter, transit through, anchor in, or
remain within the race area, or buffer
zone; or to anchor or travel in excess of
wake speed in the spectator area, is
granted by the Captain of the Port San
Juan or a designated representative, all
persons and vessels receiving such
authorization must comply with the
instructions of the Captain of the Port
San Juan or a designated representative.
The Coast Guard will provide notice of
the special local regulations by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

D. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, as supplemented
by Executive Order 13563, Improving
Regulation and Regulatory Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of Executive Order 12866
or under section 1 of Executive Order
13563. The Office of Management and
Budget has not reviewed it under those
Orders.

The economic impact of this rule is
not significant for the following reasons:
(1) The special local regulation will be
enforced for only seven hours; (2)
although persons and vessels will not be
able to enter, transit through, anchor in,
or remain within the race area and
buffer zone, or anchor in the spectator
area, without authorization from the
Captain of the Port San Juan or a
designated representative, they may
operate in the surrounding area during
the enforcement period; (3) persons and
vessels may still enter, transit through,
anchor in, or remain within the race
area and buffer zone, or anchor in the
spectator area, during the enforcement
period if authorized by the Captain of
the Port San Juan or a designated
representative; and (4) the Coast Guard

will provide advance notification of the
special local regulations to the local
maritime community by Local Notice to
Mariners and Broadcast Notice to
Mariners.

2. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to enter, transit
through, anchor in, or remain within
that portion of Bahia de Boqueron
encompassed within the special local
regulation from 9 a.m. until 4 p.m. on
May 5, 2013. For the reasons discussed
in the Regulatory Planning and Review
section above, this rule will not have a
significant economic impact on a
substantial number of small entities.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

4. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
determined that this rule does not have
implications for federalism.

6. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INTFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

7. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

8. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

9. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

10. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.
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11. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

12. Energy Effects

This action is not a “significant
energy action” under Executive Order
13211, Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use.

13. Technical Standards

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

14. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have determined that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
special local regulation issued in
conjunction with a regatta or marine
parade. This rule is categorically
excluded under paragraph 34(h) and
35(b) of Figure 2—1 of the Commandant
Instruction. An environmental analysis
checklist supporting this determination
and a Categorical Exclusion
Determination are available in the
docket where indicated under
ADDRESSES. We seek any comments or
information that may lead to the
discovery of a significant environmental
impact from this rule.

List of Subjects in 33 CFR Part 100

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233.

m 2. Add a temporary § 100.35T07-0297
to read as follows:

§100.35T07-0297 Special Local
Regulation, 50 Aniversario Balneario de
Boqueron, Bahia de Boqueron; Boqueron,
PR.

(a) Regulated Areas. The following
regulated areas are established as a
special local regulation. All coordinates
are North American Datum 1983.

(1) Race Area. All waters of the Bahia
de Boqueron, Boqueron, Puerto Rico
encompassed within an imaginary line
connecting the following points: starting
at Point 1 in position 18°01.030’ N,
67°10.466” W; thence west to Point 2 in
position 18°01.048" N, 67°10.535" W;
thence southwest to Point 3 in position
18°00.770" N, 67°10.683” W; thence east
to point 4 in position 18°00.750” N,
67°10.611" N; thence northwest back to
origin. All persons and vessels, except
those persons and vessels participating
in the high-speed boat race, are
prohibited from entering, transiting,
anchoring, or remaining within the race
area.

(2) Buffer Zone. All waters of the
Bahia de Boqueron, Boqueron, Puerto
Rico encompassed within an imaginary
line connecting the following points:
starting at Point 1 in position 18°01.099’
N, 67°10.540" W; thence southwest to
Point 2 in position 18°00.756 N,
67°10.731” W; thence east to Point 3 in
position 18°00.716" N, 67°10.581" W;
thence northeast to point 4 in position
18°01.069" N, 67°10.401" N; thence west
back to origin. All persons and vessels
except those persons and vessels
enforcing the buffer zone are prohibited
from entering, transiting through,
anchoring in, or remaining within the
buffer zone, with the exception of
authorized race participants transiting
to or from the race area.

(3) Spectator Area. All waters of the
Bahia de Boqueron excluding the race
area and the buffer zone, encompassed
within an imaginary line connecting the
following points: starting at Point 1 in
position 18°00.977’ N, 67°10.392" W;
thence southwest to Point 2 in position
18°00.780’ N, 67°10.481" W; thence east
to Point 3 in position 18°00.780" N,
67°10.464" W; thence northeast to Point
3 in position 18°00.977’ N, 67°10.385’
W; thence west back to origin. All
persons and vessels are prohibited from
traveling in excess of wake speed and
anchoring within the spectator area. On-
scene designated representatives will
direct spectator vessels to the spectator
area.

(b) Definition. The term “‘designated
representative” means Coast Guard
Patrol Commanders, including Coast

Guard coxswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port San Juan in the
enforcement of the regulated areas.

(c) Regulations.

(1) Except for those persons and
vessels participating in the race, all
persons and vessels are prohibited from
entering, transiting through, anchoring
in, or remaining within the race area.
Except for those persons and vessels
enforcing the buffer zone, or authorized
participants transiting to or from the
race area, all persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within the buffer area. All persons are
prohibited from anchoring in, or
traveling in excess of wake speed in the
spectator area. Persons and vessels may
request authorization to enter, transit
through, anchor in, remain within the
regulated areas, or to travel in excess of
wake speed or anchor in the spectator
area, by contacting the Captain of the
Port San Juan by telephone at (787) 289—
2041, or a designated representative via
VHF radio on channel 16. If
authorization is granted by the Captain
of the Port San Juan or a designated
representative, all persons and vessels
receiving such authorization must
comply with the instructions of the
Captain of the Port San Juan or a
designated representative.

(2) The Coast Guard will provide
notice of the regulated areas by Local
Notice to Mariners, Broadcast Notice to
Mariners, and on-scene designated
representatives.

(d) Enforcement Date. This rule will
be enforced from 9 a.m. until 4 p.m. on
May 5, 2013.

Dated: April 19, 2013.
D.W. Pearson,

Captain, U.S. Coast Guard, Captain of the
Port San Juan.

[FR Doc. 2013—-10682 Filed 5—-3—13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2013-0283]

Drawbridge Operation Regulation;
York River, between Yorktown and
Gloucester Point, VA

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.
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SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the draw of the
US 17/George P. Coleman Memorial
Swing Bridge across the York River, at
mile 7.0, between Gloucester Point and
Yorktown, VA. The deviation is
necessary to facilitate electrical work on
the George P. Coleman Memorial Swing
Bridge. This deviation allows the
drawbridge to remain in the closed to
navigation position during the deviation
period.

DATES: This deviation is effective from
7 a.m. on July 8, 2013 to 5 p.m. on July
12, 2013.

ADDRESSES: The docket for this
deviation, [USCG-2013-0283] is
available at http://www.regulations.gov.
Type the docket number in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Mr. Jim
Rousseau, Bridge Administration
Branch Fifth District, Coast Guard;
telephone 757-398-6557, email
James.L.Rousseau2@uscg.mil. If you
have questions on viewing the docket,
call Barbara Hairston, Program Manager,
Docket Operations, 202—-366—9826.
SUPPLEMENTARY INFORMATION: The
Virginia Department of Transportation,
who owns and operates this swing
bridge, has requested a temporary
deviation from the current operating
regulations set out in 33 CFR 117.1025,
to facilitate electrical work on the
structure.

Under the regular operating schedule,
the Coleman Memorial Bridge, at mile
7.0, between Gloucester Point and
Yorktown, VA opens on signal except
from 5 am. to 8 a.m. and 3 p.m. to 7
p-m. Monday through Friday, except
Federal holidays the bridge shall remain
closed to navigation. The Coleman
Memorial Bridge has vertical clearances
in the closed position of 60 feet above
mean high water.

Under this temporary deviation, the
drawbridge will be closed to navigation
from 7 a.m. on Monday July 8, 2013 to
5 p.m. on Friday April 12, 2013.
Emergency openings cannot be
provided. There are no alternate routes
for vessels transiting this section of the
York River.

The York River is used by a variety of
vessels including military, tugs, and
recreational vessels. The Coast Guard
has carefully coordinated the
restrictions with military, commercial,
and recreational waterway users. The
Coast Guard will inform users of the
waterway through our Local and
Broadcast Notice to Mariners of the
closure periods for the bridge so that
vessels can arrange their transits to
minimize any impacts caused by the
temporary deviation. Mariners able to
pass under the bridge in the closed
position may do so at any time.
Mariners are advised to proceed with
caution.

In accordance with 33 CFR 117.35(e),
the drawbridge must return to its regular
operating schedule immediately at the
end of the effective period of this
temporary deviation. This deviation
from the operating regulations is
authorized under 33 CFR 117.35.

Dated: April 23, 2013.
Waverly W. Gregory, Jr.,

Bridge Program Manager, Fifth Coast Guard
District.

[FR Doc. 2013-10608 Filed 5-3—13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2013-0292]

Drawbridge Operation Regulation;
Lake Washington Ship Canal, Seattle,
WA

AGENCY: Coast Guard, DHS.
ACTION: Notice of deviation from
drawbridge regulation.

SUMMARY: The Coast Guard has issued a
temporary deviation from the operating
schedule that governs the Montlake
Bridge across the Lake Washington Ship
Canal, mile 5.2, at Seattle, WA, and the
University Bridge across the Lake
Washington Ship Canal, mile 4.3, at
Seattle, WA. This deviation is necessary
to accommodate the “Beat the Bridge”
foot race. This deviation allows the
bridges to remain in the closed position
to allow safe movement of event
participants.

DATES: This deviation is effective from
7:30 a.m. on May 19, 2013 to 9:30 a.m.
on May 19, 2013.

ADDRESSES: The docket for this
deviation, [USCG-2013-0292] is
available at http://www.regulations.gov.
Type the docket number in the

“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this deviation. You may
also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this temporary
deviation, call or email Randall
Overton, Bridge Administrator, Coast
Guard Thirteenth District; telephone
206-220-7282, email
Randall.D.Overton@uscg.mil. If you
have questions on viewing the docket,
call Barbara Hairston, Program Manager,
Docket Operations, telephone 202-366—
9826.

SUPPLEMENTARY INFORMATION: The
Washington State Department of
Transportation and Seattle Department
of Transportation have requested that
the Montlake Bridge and the University
Bridges remain closed to vessel traffic to
facilitate safe passage of participants in
the “Beat the Bridge” foot race. The race
course passes over the University and
Montlake Bridges. The University
Bridge crosses the Lake Washington
Ship Canal at mile 4.3 and while in the
closed position provides 30 feet of
vertical clearance throughout the
navigation channel and 45 feet of
vertical clearance through the center of
the bridge; vertical clearance referenced
to the Mean Water Level of Lake
Washington. The Montlake Bridge
crosses the Lake Washington Ship Canal
at mile 5.2 and while in the closed
position provides 30 feet of vertical
clearance throughout the navigation
channel and 46 feet of vertical clearance
throughout the center 60-feet of the
bridge; vertical clearance referenced to
the Mean Water Level of Lake
Washington. Vessels which do not
require a bridge opening may continue
to transit beneath the bridges during this
closure period. Under normal
conditions the Montlake Bridge operates
in accordance with 33 CFR 117.1051(e)
and the University Bridge operates in
accordance with 33 CFR 117.1051(d)
which require the bridges to open on
signal, except that the bridges need not
open for vessels less than 1,000 gross
tons between 7 a.m. and 9 a.m. and 3:30
p.m. and 6:30 p.m. for the Montlake
Bridge and 7 a.m. to 9 a.m. and 4 p.m.
to 6 p.m. for the University Bridge
Monday through Friday. This deviation
period is from 7:30 a.m. on May 19,
2013 to 9:30 a.m. on May 19, 2013. The
deviation allows the bascule spans of


http://www.regulations.gov
mailto:James.L.Rousseau2@uscg.mil
http://www.regulations.gov
mailto:Randall.D.Overton@uscg.mil

26250 Federal Register/Vol.

78, No. 87/Monday, May 6, 2013/Rules and Regulations

the Montlake Bridge and University
Bridge to remain in the closed position
and need not open for maritime traffic
from 7:30 a.m. on May 19, 2013 to 9:30
a.m. on May 19, 2013. The bridge shall
operate in accordance to 33 CFR
117.1051 at all other times. Waterway
usage on the Lake Washington Ship
Canal ranges from commercial tug and
barge to small pleasure craft. Mariners
will be notified and kept informed of
the bridge’s operational status via the
Coast Guard Notice to Mariners
publication and Broadcast Notice to
Mariners as appropriate. The draw span
will be required to open, if needed, for
vessels engaged in emergency response
operations during this closure period.

In accordance with 33 CFR 117.35(e),
the drawbridges must return to its
regular operating schedule immediately
at the end of the designated time period.
This deviation from the operating
regulations is authorized under 33 CFR
117.35.

Dated: April 22, 2013.
Randall D. Overton,

Bridge Administrator, Thirteenth Coast Guard
District.

[FR Doc. 2013—-10455 Filed 5-3—13; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AN98

Payment for Home Health Services and
Hospice Care to Non-VA Providers

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) amends its regulations
concerning the billing methodology for
non-VA providers of home health
services and hospice care. Because the
newly applicable methodology cannot
supersede rates for which VA has
specifically contracted, this rulemaking
will only affect home health and
hospice care providers who do not have
existing negotiated contracts with VA.
This rule also rescinds internal
guidance documents that could be
interpreted as conflicting with this final
rule.

DATES: Effective Date: This final rule is
effective November 15, 2013.

FOR FURTHER INFORMATION CONTACT: Lisa
Brown, Chief, Policy Management
Department, Health Administration
Center, Veterans Health Administration,
Department of Veterans Affairs, 3773
Cherry Creek Drive North, East Tower,

Ste. 485, Denver, CO 80209, (303) 331—
7829. (This is not a toll-free number.)

SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register on November 21, 2011 (76 FR
71920), VA proposed to amend its
regulations concerning the billing
methodology for non-VA providers of
home health services and hospice care.

The proposed rulemaking indicated it
would make the VA regulation
governing payments for certain non-VA
health care, 38 CFR 17.56, applicable to
non-VA home health services and
hospice care. Section 17.56 provides,
among other things, that Medicare fee
schedule or prospective payment system
amounts will be paid to certain non-VA
providers, unless VA negotiates other
payment amounts with such providers.
See 38 CFR 17.56(a)(2)(1). Interested
persons were invited to submit
comments to the proposed rule on or
before December 21, 2011. We received
one comment, which supported the
proposed rule because it would
standardize VA’s payment methodology
for non-VA home health and hospice
care. The comment indicated, however,
that the projected loss in revenue for
home care and hospice providers due to
the application of § 17.56 rates may
affect the level of care provided to
veterans.

We make no changes to the rule based
on this comment. We are not aware of
any evidence that supports an inference
that, because of potentially lower
payments, home care and hospice
providers will offer a lower level of care
to veterans than these providers have
offered to veterans in the past. We are
also not aware of evidence that suggests
that home care and hospice providers
offer a substandard level of care to any
patient for which the provider receives
the applicable Medicare rate, which is
the rate that will now apply to veterans
under this rule. Additionally, as stated
in the proposed rule, we estimate that
each home health care and hospice
provider that does not separately
negotiate a payment rate with VA may
lose up to $1,346.28 annually, which is
not a significant amount when
compared to the average annual revenue
for home health and hospice agencies of
$4.7 million (as indicated by data from
the Medicare Payment Advisory
Commission as well as the Census
Bureau). Lastly, to the extent any
affected provider makes significantly
less than $4.7 million of annual revenue
on average, we also reiterate from the
proposed rule that affected providers
may benefit from any “phase-in” of the
§ 17.56 rates as contemplated by
Medicare rates themselves, as set forth

in §17.56(a)(2)(i), which requires that
VA pay “[t]he applicable Medicare fee
schedule or prospective payment system
amount (‘Medicare Rate’) for the period
in which the service was provided.” 38
CFR 17.56(a)(2)(i).

Based on the rationale set forth in the
proposed rule and in this document, VA
is adopting the provisions of the
proposed rule as a final rule with no
changes.

Effect of Rulemaking

Title 38 of the Code of Federal
Regulations, as revised by this
rulemaking, represents VA’s
implementation of its legal authority on
this subject. Other than future
amendments to this regulation or
governing statutes, no contrary guidance
or procedures are authorized. All
existing or subsequent VA guidance
must be read to conform with this
rulemaking if possible or, if not
possible, such guidance is superseded
by this rulemaking.

Paperwork Reduction Act

This final rule contains no collections
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3521).

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. About 8,400
providers without negotiated contracts
offer home health care or hospice care
to veterans at rates that are equivalent
to, or not significantly higher than,
those offered by this final rule. VA costs
of purchased skilled home care were
compared to Medicare Home Health
Prospective Payment System (HH-PPS)
reimbursement for a 60-day period. The
average VA reimbursement level per
veteran for a 60-day period was
$2,537.40 in fiscal year (FY) 2010. The
average Medicare reimbursement level
for skilled home care per beneficiary
was $2,312.94 in FY 2010. This
difference amounts to providers
receiving $3.74 less per day from VA for
a 60-day episode of care. On average,
each provider cares for six veterans at
VA expense. The potential annual
revenue loss will be approximately
$1,346.28 per provider, an insignificant
amount of revenue for these providers.
Therefore, pursuant to 5 U.S.C. 605(b),
this rulemaking is exempt from the
initial and final regulatory flexibility
analysis requirements of sections 603
and 604.
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Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Executive Order
12866 (Regulatory Planning and
Review) defines a “‘significant
regulatory action,” which requires
review by the Office of Management and
Budget (OMB), as “any regulatory action
that is likely to result in a rule that may:
(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) Create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) Materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) Raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in this Executive Order.”

The economic, interagency,
budgetary, legal, and policy
implications of this regulatory action
have been examined and it has been
determined not to be a significant
regulatory action under Executive Order
12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or the private sector.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.009, Veterans Medical Care Benefits

and 64.010, Veterans Nursing Home
Care.
Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs. Jose
D. Riojas, Interim Chief of Staff,
Department of Veterans Affairs,
approved this document on April 30,
2013 for publication.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs-health,
Government programs-veterans, Health
care, Health facilities, Health
professions, Health records, Homeless,
Medical and dental schools, Medical
devices, Medical research, Mental
health programs, Nursing homes,
Veterans.

Dated: May 1, 2013.
Robert C. McFetridge,
Director of Regulation Policy and
Management, Office of General Counsel,
Department of Veterans Affairs.

For the reasons stated in the
preamble, the Department of Veterans
Affairs amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.

§17.56 [Amended]

m 2. Amend § 17.56(a) introductory text
by removing “and except for non-
contractual payments for home health
services and hospice care”.

[FR Doc. 2013-10694 Filed 5-3-13; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06—-0AR-2011-0494; FRL-9808-2]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Revisions to Control of Air Pollution
from Nitrogen Compounds from
Stationary Sources

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: The EPA is taking direct final
action to approve revisions to the Texas
State Implementation Plan (SIP), 30
TAC, Chapter 117 Control of Air
Pollution from Nitrogen Compounds.
These revisions concern two separate
actions. First, we are approving
revisions to Texas SIP, Chapter 117
emissions specifications for lean burn
engines fired on landfill or other biogas
at minor sources of Nitrogen Oxides
(NOx). Second, we are approving
revisions to Texas SIP, Chapter 117 to
include low temperature drying and
curing ovens used in wet-laid non-
woven fiber mat manufacturing
operations when nitrogen containing
resins or other additives are used. These
two actions affect NOx sources
operating in the Dallas Fort-Worth
(DFW) 1997 8-hour ozone
nonattainment area. The EPA is
approving these two actions pursuant to
section 110 of the Federal Clean Air Act
(CAA, Act).

DATES: This direct final rule will be
effective July 5, 2013 without further
notice unless EPA receives adverse
comments by June 5, 2013. If adverse
comments are received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
informing the public that the rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket No EPA-R06—
OAR-2011-0494, by one of the
following methods:

e Federal e-Rulemaking Portal:
http://www.regulations.gov.

e Follow the online instructions for
submitting comments.

e EPA Region 6 “Contact Us” Web
site: http://epa.gov/region6/
r6coment.htm. Please click on “6PD
(Multimedia)” and select “Air”’ before
submitting comments.

e Email: Mr. Guy Donaldson at
donaldson.guy@epa.gov. Please also
send a copy by email to the person
listed in the FOR FURTHER INFORMATION
CONTACT section below.

e Fax:Mr. Guy Donaldson, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

e Mail: Mr. Guy Donaldson, Chief,
Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

e Hand or Courier Delivery: Mr. Guy
Donaldson, Chief, Air Planning Section
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—2733. Such
deliveries are accepted only between the
hours of 8 a.m. and 4 p.m. weekdays,
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and not on legal holidays. Special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
Docket No. EPA-R06-OAR-2011-0494.
EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an ‘““anonymous access’’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. There will

be a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The state submittal is also available
for public inspection during official
business hours, by appointment, at the
Texas Commission on Environmental
Quality (TCEQ), Office of Air Quality,
12124 Park 35 Circle, Austin, Texas
78753.

FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar, Air Planning Section (6PD—
L), Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite 700,
Dallas, Texas 75202—-2733, telephone
214-665—-6691; fax number 214-665—
7263; email address shar.alan@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document “we”, “us”,
or “our” refer to EPA.

Outline

I. Background
A. What actions are we taking?
B. What is EPA’s evaluation of these
revisions?
II. Final Action
III. Statutory and Executive Order Reviews

I. Background
A. What actions are we taking?

1. Lean Burn Engines

We previously approved the revisions
to 30 TAC, Chapter 117 Control of Air
Pollution from Nitrogen Compounds on
December 3, 2008 at 73 FR 73562. We
received a SIP submittal package, with
a letter dated May 18, 2011, from TCEQ
requesting approval of a revision to 30
TAC, Chapter 117, Subchapter D,
Combustion Control at Minor Sources in
Ozone Nonattainment Areas, Division 2,
Dallas Fort-Worth Eight-Hour Ozone
Nonattainment Area Minor Sources.
This revision specifically concerns
section 117.2110(a)(1)(B)(ii)(I). The
adopted revisions expand the emission
specification for lean-burn engines fired
on landfill gas to include lean-burn
engines fired on biogas at minor sources
of nitrogen oxides (NOx) in the DFW
1997 eight-hour ozone nonattainment
area. The adopted rule revision will
require owners or operators of stationary
gas-fired, lean-burn internal combustion
engines fired on biogas fuels other than
landfill gas that are installed, modified,
reconstructed, or relocated on or after
June 1, 2007, to comply with a NOx
emission limit of 0.60 grams per
horsepower-hour (g/hp-hr). The State’s
adopted rule was published on May 6,
2011 at 36 Texas Register 2855. By
adopting the emission specification of
0.60 g/hp-hr in section
117.2110(a)(1)(B)(ii)(I) for the DFW area,

the rule will become consistent with the
emissions specification for this category
of engines operating in the Houston-
Galveston-Brazoria (HGB) 1997 8-hour
ozone nonattainment area. The revision
will provide for consistency and
operational flexibility for this category
of engines operating in the DFW 1997
eight-hour ozone nonattainment area.
We are approving these SIP revisions
pursuant to section 110 of the CAA. For
more information see section 1 of the
Technical Support Document (TSD) we
have prepared in conjunction with this
rulemaking action.

2. Low Temperature Drying and Curing
Ovens

We previously approved the revisions
to 30 TAC, Chapter 117 Control of Air
Pollution from Nitrogen Compounds on
December 3, 2008 at 73 FR 73562. We
received a SIP submittal package, with
a letter dated February 2, 2010, from
TCEQ requesting approval of a revision
to 30 TAC, Chapter 117, Subchapter B,
Combustion Control at Major Industrial,
Commercial, and Institutional Sources
in Ozone Nonattainment Areas; Division
4, Dallas Fort-Worth Eight-Hour Ozone
Nonattainment Area Major Sources.
This revision specifically concerns
section 117.403(a)(12). The state
adopted a rule revision to Chapter 117
to expand the existing exemption from
the current SIP-approved rule to include
low-temperature drying ovens and
curing ovens used in wet-laid, non-
woven fiber mat manufacturing as well
as low-temperature drying ovens used
in mineral wool-type fiberglass
manufacturing. The rule revision will
amend the rule language from
“nitrogen-bound chemical additives” to
“nitrogen-containing resins, or other
additives.” The State’s adopted rule was
published on January 29, 2010 at 35
Texas Register 649.

This revision to section 117.403(a)(12)
will clarify that nitrogen-containing
resins would qualify for an exemption
because resins might not always be
considered an additive. The revision
will provide for operational flexibility
and clarification to the rule language for
this category of ovens operating in the
DFW 1997 eight-hour ozone
nonattainment area. We are approving
these SIP revisions pursuant to section
110 of the CAA. See section 2 of the
TSD we have prepared in conjunction
with this rulemaking action for more
information.

The EPA is publishing this rule
without prior proposal because we view
this as a noncontroversial amendment
and anticipate no relevant adverse
comments. However, in the proposed
rules section of this Federal Register


http://www.regulations.govindex
http://www.regulations.govindex
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:shar.alan@epa.gov

Federal Register/Vol. 78, No. 87/Monday, May 6, 2013/Rules and Regulations

26253

publication, we are publishing a
separate document that will serve as the
proposal to approve the SIP revision if
relevant adverse comments are received.
This rule will be effective on July 5,
2013 without further notice unless we
receive relevant adverse comments by
June 5, 2013. If we receive relevant
adverse comments, we will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. We will then
address all public comments in a
subsequent final rule based on the
proposed rule. However, we will not
institute a second comment period on
this action. Any parties interested in
commenting must do so now. Please
note that if we receive an adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, we may adopt as
final those provisions of the rule that are
not the subject of an adverse comment.

B. What is EPA’s evaluation of these
revisions?

1. Lean Burn Engines

The existing NOx emission
specification in section
117.2110(a)(1)(B)(ii)(I1) for gas-fired
lean-burn engines using gaseous fuels
other than landfill gas that are installed,
modified, reconstructed, or relocated on
or after June 1, 2007, is 0.50 g/hp-hr.
Landfill gas and other biogas are
produced from anaerobic digestion or
decomposition of organic matter and
have similar fuel and combustion
characteristics. Both landfill gas and
other biogas, at times, contain
contaminants such as sulfur, chlorine,
and silicon. Therefore, engines fired on
landfill gas and other biogas can have
technological feasibility issues with
regard to the installation or employment
of a NOx control catalyst due to the
presence of such substances which can
contribute to catalyst failure or
deactivation in a matter of hours or
days. The technological feasibility
issues related to the installation and
operation of a NOx control catalyst is
the basis for the 0.60 g/hp-hr emission
standard in the current SIP-approved
rule and the justification for the
proposed expansion of the existing
emission specification to include lean-
burn engines fired on biogas at minor
sources of NOx in the DFW 1997 8-hour
ozone nonattainment area. It is
anticipated that the change in emission
specification will potentially result in
0.02 tons per day (tpd) in NOx
emissions from these engines firing
biogas. As stated above, by adopting the
emission specification of 0.60 g/hp-hr in

section 117.2110(a)(1)(B)(ii)(I) for the
DFW area, the rule will become
consistent with the emissions
specification for this category of engines
operating in the HGB 1997 8-hour ozone
nonattainment area. Furthermore, a
larger amount of NOx would have
resulted, if a likely alternative such as
routing the gas to a flare is utilized.
Given that a) the biogas will be used
beneficially, b) there are technical
challenges associated with the use of a
post combustion control device for these
engines, and c) only a small amount of
emissions change (which is to be
replaced with the surplus NOx
reductions from the fleet turnover) will
be at issue; this rule revision is
acceptable. For this reason, we believe
this rule revision is not in conflict with
section 110(1) of the Act, and will not
interfere with the attainment or
maintenance of the NAAQS. We have
evaluated the State’s submittal and have
determined that the rule revision meets
the applicable requirements of the CAA
and EPA air quality regulations. See our
section 1 of the TSD. The originally
approved Chapter 117 NOx emissions
control requirements were part of the
DFW 8-hour ozone NAAQS attainment
demonstration plan; therefore, any NOx
increase, including those resulting from
adoption of this particular revision to
section 117.2110(a)(1)(B)(ii)(II), should
be accounted for and reflected in
modeling of future DFW attainment
demonstration plan submittals to EPA.

2. Low Temperature Drying and Curing
Ovens

On December 3, 2008 at 73 FR 73562,
we approved a revision to Chapter 117,
Subchapter B, Division 4, Dallas-Fort
Worth Eight-Hour Ozone Nonattainment
Area Major Sources, with new emission
control requirements for major
Industrial, Commercial, or Institutional
(ICI) sources of NOx in the DFW 1997
8-hour ozone nonattainment area. That
revision to Chapter 117, Subchapter B,
Division 4 requires owners or operators
of major ICI sources of NOx in the DFW
1997 eight-hour ozone nonattainment
area to reduce NOx emissions from a
wide variety of stationary sources
including curing and drying ovens used
in mineral wool-type fiberglass
manufacturing operations. The
December 3, 2008 rulemaking action
approved into the Texas SIP included
an addition of a new provision under
section 117.403(a)(12) to exempt curing
ovens used in mineral wool-type
fiberglass manufacturing in which
nitrogen-bound chemical additives are
used due to technical feasibility issues
associated with controlling NOx
emissions from curing ovens of this

specific operation. TCEQ was petitioned
by a fiberglass manufacturer stating that
addition of nitrogen-bound chemical
additives in its operation contributes to
the creation of non-combustion-related
thermal NOx that cannot be controlled
using the emissions control techniques
the State has identified as appropriate
for curing ovens utilized in mineral
wool-type fiberglass manufacturing
operations. The amount of NOx emitted
from curing ovens of this type is
estimated to be a small contribution to
the total NOx emissions from this
industry. As a result of granting the
petition, approximately 0.1 tpd of NOx
emission reductions will need to be
replaced in the 2007 DFW 1997 8-hour
ozone attainment demonstration SIP.
TCEQ is of the position that the 0.1 tpd
of NOx reduction can be substituted
with 0.1 tpd of reductions in NOx from
the surplus fleet turnover. See section 2
of the TSD. We have reviewed State’s
submittal and agree with their reasoning
to grant the petition, and thus revising
section 117.403(a)(12). We also believe
that by substituting the 0.1 tpd of NOx
from the surplus fleet turnover
reductions the State has adequately
demonstrated ‘“‘non-interference’” with
the maintenance and attainment of
NAAQS under section 110(1) of the Act.
Therefore, the State’s submittal meets
the applicable requirements of the CAA
and EPA air quality regulations.

II. Final Action

Today we are approving two separate
actions. First, we are approving
revisions to Texas SIP, Chapter 117
emissions specifications for lean burn
engines fired on landfill or other biogas
at minor sources of NOx. Second, we are
approving revisions to Texas SIP,
Chapter 117 to include low temperature
drying and curing ovens used in wet-
laid non-woven fiber mat manufacturing
and wet-laid, non-woven operations
when nitrogen containing resins or
other additives are used. Both of these
actions affect NOx sources operating in
the DFW 1997 8-hour ozone
nonattainment area. EPA is approving
these two actions pursuant to section
110 of the Act.

III. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
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approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because

application of those requirements would
be inconsistent with the Clean Air Act;

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994);

e Does not have tribal implications as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), because
the SIP is not approved to apply in
Indian country located in the State, and
EPA notes that it will not impose
substantial direct costs on tribal
governments or preempt tribal law; and

e Is not a “major rule” as defined by
5 U.S.C. 804(2) under the Congressional
Review Act, 5 U.S.C. 801 et seq., added
by the Small Business Regulatory
Enforcement Fairness Act of 1996. A
major rule cannot take effect until 60
days after it is published in the Federal
Register.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 5, 2013.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to

enforce its requirements (See section
307(b)(2) of the Act.)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: April 19, 2013.
Ron Curry,
Regional Administrator, Region 6.
40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart SS—Texas

m 2. The table in § 52.2270(c) entitled
“EPA-Approved Regulations in the
Texas SIP” is ama06my0.006ended as
follows:
W a. By revising the entry for Section
117.403;
m b. By revising the entry for Section
117.2110.

The revisions read as follows:

§52.2270 Identification of plan.
* * * * *
(C) * x %

EPA-APPROVED REGULATIONS IN THE TEXAS SIP

State
State citation Title/subject approval/ EPA approval date Explanation
submittal date
Chapter 117—Control of Air Pollution from Nitrogen Compounds

Section 117.403 ........cccvveeee...

2/2/2010 5/6/2013 [Insert FR page

number where document

begins].
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EPA-APPROVED REGULATIONS IN THE TEXAS SIP—Continued
State
State citation Title/subject approval/ EPA approval date Explanation
submittal date
Subchapter D—Combustion Control at Minor Sources in Ozone Nonattainment Areas
Division 2—Dallas-Fort Worth Eight-Hour Ozone Nonattainment Area Minor Sources
Section 117.2110 ....ccoecveeenene Emission Specifications for 5/18/2011 5/6/2013 [Insert FR page

Eight-Hour Attainment number where document
Demonstration. begins].

[FR Doc. 2013-10561 Filed 5—-3—13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-0OAR-2012-0766; FRL-9808-4]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Approval of Texas Low Emission
Diesel Fuel Rule Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is granting direct final
approval of a revision to the Texas State
Implementation Plan (SIP) concerning
the Texas Low Emission Diesel fuel
rules. The revisions clarify existing
definitions and provisions, revise the
approval procedures for alternative
diesel fuel formulations, add new
registration requirements, and update
the rule to reflect the current program
status because the rule is now fully
implemented. This SIP revision meets
statutory requirements.

DATES: This rule is effective on July 5,
2013 without further notice, unless EPA
receives relevant adverse comment by
June 5, 2013. If EPA receives such
comment, EPA will publish a timely
withdrawal in the Federal Register
informing the public that this rule will
not take effect.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-R06—
OAR-2012-0766, by one of the
following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

e EPA Region 6 “Contact Us” Web
site: http://epa.gov/region6/
r6coment.htm. Please click on “6PD”
(Multimedia) and select “Air”’ before
submitting comments.

e Email: Mr. Guy Donaldson at
donaldson.guy@epa.gov. Please also
send a copy by email to the person
listed in the FOR FURTHER INFORMATION
CONTACT section below.

e Fax:Mr. Guy Donaldson, Chief, Air
Planning Section (6PD-L), at fax
number 214-665-7263.

e Mail: Mr. Guy Donaldson, Chief,
Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 1200, Dallas, Texas
75202-2733.

e Hand or Courier Delivery: Mr. Guy
Donaldson, Chief, Air Planning Section
(6PD-L), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—2733. Such
deliveries are accepted only between the
hours of 8:00 a.m. and 4:00 p.m.
weekdays except for legal holidays.
Special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-R06—OAR-2012—
0766. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise

protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air Planning Section (6PD-L),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.
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and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below or Mr. Bill Deese at
214-665-7253 to make an appointment.
If possible, please make the
appointment at least two working days
in advance of your visit. There will be

a 15 cent per page fee for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area at 1445 Ross
Avenue, Suite 700, Dallas, Texas.

The State submittal is also available
for public inspection at the State Air
Agency listed below during official
business hours by appointment:

Texas Commission on Environmental
Quality, 12100 Park 35 Circle, Building
E, Austin, Texas 78753, and at the
commission’s Web site at http://www/
tceq.texas.gov/nav/rules/
propose_adopt.html.

FOR FURTHER INFORMATION CONTACT: Ms.
Sandra Rennie, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—-2733,
telephone (214) 665—7367; fax number
214-665-7263; email address
rennie.sandra@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, whenever

“we” “us” or “our” is used, we mean
the EPA.

Outline

1. Background

II. Analysis of the State’s Submittal

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

The Texas Low Emission Diesel
(TxXLED) fuel program was initially
approved by EPA on November 14, 2001
(66 FR 57196). It was revised on April
6, 2005 (70 FR 17321), October 6, 2005
(70 FR 58325), and October 24, 2008 (73
FR 63378). The TxLED fuel is similar to
CARB (California Air Resources Board)
diesel and is required for use by on-
highway vehicles and non-road
equipment (including marine vessels) in
110 counties in eastern and central
Texas. Use of this boutique diesel fuel
reduces NOx emissions.

Texas submitted a revision to the
TxLED rules on September 19, 2012.
The rulemaking revises definitions;
establishes new designated alternative
limits for TXLED fuel properties;
removes expired registration
requirements and establishes new
registration requirements for identifying
production and import facilities; revises
approval procedures for alternative
diesel fuel formulations; specifies that

the approvals of all additive-based
alternative diesel fuel formulations will
be subject to revocation if the
composition of the additive is found to
be altered; allows all alternative diesel
formulations approved by the TCEQ
prior to April 1, 2012, to remain in
effect; revises reporting requirements to
include production and import facility
data; requires alternative emission
reduction plans using the Unified
Model to determine compliance each
calendar quarter; removes expired early
gasoline sulfur reduction credits
provisions; and makes other clarifying
changes as needed for accuracy and
consistency.

II. Analysis of the State’s Submittal

We compared the rule revisions for
stringency against the rule language in
the approved SIP. Revisions are made to
the following sections: § 114.6,
Definitions; § 114.312, Low Emission
Diesel Standards; § 114.313, Designated
Alternative Limits; § 114.314,
Registration of Diesel Producers and
Importers; § 114.315, Approved Test
Methods; § 114.316, Monitoring,
Recordkeeping, and Reporting
Requirements; § 114.317 Exemptions to
Low Emission Diesel Requirements;
§114.318, Alternative Emission
Reduction Plan; § 114.319, Affected
Counties and Compliance Dates.

We found that the revisions to the
rule did not compromise the integrity of
the approved SIP. In some cases, the
revisions made the rule more stringent
than the approved SIP. See the
Technical Support Document that
accompanies this action for a detailed
analysis of the revisions.

I1I. Final Action

Pursuant to section 110 of the Act,
EPA is approving revisions to the
TxLED rule that were submitted on
September 19, 2012. We evaluated the
State’s submittal and determined that it
meets the applicable requirements of the
Clean Air Act (CAA) section 110.
Approval of this submittal will not
result in any increase in ozone
concentration levels. In accordance with
CAA section 110(1), these revisions will
not interfere with attainment of the
National Ambient Air Quality Standards
(NAAQS), Rate of Progress, reasonable
further progress, or any other applicable
requirement of the CAA.

EPA is publishing this rule without
prior proposal because we view this as
a non-controversial amendment and
anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the

SIP revision if relevant adverse
comments are received. This rule will
be effective on July 5, 2013 without
further notice unless we receive adverse
comment by June 5, 2013. If we receive
adverse comments, we will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. We will address
all public comments in a subsequent
final rule based on the proposed rule.
We will not institute a second comment
period on this action. Any parties
interested in commenting must do so
now. Please note that if we receive
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, we may adopt as
final those provisions of the rule that are
not the subject of an adverse comment.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

e isnot a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);
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e is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. section 801 ef seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of the Congress
and to the Comptroller General of the

United States. EPA will submit a report
containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 5, 2013.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,

Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: April 5, 2013.
Ron Curry,
Regional Administrator, Region 6.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

m 2. The table in § 52.2270(c) entitled
“EPA Approved Regulations in the
Texas SIP” is amended under “Chapter
114 (Reg 4)—Control of Air Pollution
from Motor Vehicles” by revising the
entries for Section 114.6 and for
Sections 114.312 through 114.319 to
read as follows:

§52.2270 Identification of plan.
* * * * *
(C) * *x %

EPA-APPROVED REGULATIONS IN THE TEXAS SIP

State
State citation Title/subject approval/ EPA approval date Explanation
submittal date
Chapter 114 (Reg 4)—Control of Air Pollution from Motor Vehicles
Subchapter A—Definitions
Section 114.6 ................ Low Emission Fuel Definitions ........ 8/22/12 5/6/13,
[Insert FR page number where document
begins].
Subchapter H—Low Emission Fuels

Division 2: Low Emission Diesel

Section 114.312

Section 114.313

Section 114.314

and Importers.

Low Emission Diesel Standards
Designated Alternative Limits

Registration of Diesel

8/22/12 5/6/13 [Insert FR page

number where

document begins].

8/22/12 5/6/13 [Insert FR page number where

document begins].

Producers

8/22/12 5/6/13 [Insert FR page number where

document begins].
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EPA-APPROVED REGULATIONS IN THE TEXAS SIP—Continued

State
State citation Title/subject approval/ EPA approval date Explanation
submittal date

Section 114.315 ............ Approved Test Methods .................. 8/22/12 5/6/13 [Insert FR page number where
document begins].

Section 114.316 ............ Monitoring, Recordkeeping, and Re- 8/22/12 5/6/13 [Insert FR page number where
porting Requirements. document begins].

Section 114.317 ............ Exemptions to Low Emission Diesel 8/22/12 5/6/13 [Insert FR page number where
Requirements. document begins].

Section 114.318 ............ Alternative  Emission  Reduction 8/22/12 5/6/13 [Insert FR page number where
Plan. document begins].

Section 114.319 ............ Affected Counties and Compliance 8/22/12 5/6/13 [Insert FR page number where
Dates. document begins].

* * * * *
[FR Doc. 2013-10546 Filed 5-3—13; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2012-0650; FRL-9809-1]
Approval and Promulgation of Air

Quality Implementation Plans; Indiana;
Consent Decree Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: Due to the receipt of an
adverse comment, EPA is withdrawing
the March 15, 2013, direct final rule
approving a revision to the Indiana State
Implementation Plan (SIP). EPA will
address the comment in a subsequent
final action based upon the proposed
rulemaking action, also published on
March 15, 2013. EPA will not institute

a second comment period on this action.

DATES: The direct final rule published at
78 FR 16412 on March 15, 2013, is
withdrawn as of May 6, 2013.

FOR FURTHER INFORMATION CONTACT: Sam
Portanova, Environmental Engineer, Air
Permits Section, Air Programs Branch
(AR-18]), Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886-3189,
portanova.sam@epa.gov.

SUPPLEMENTARY INFORMATION: EPA is
withdrawing the March 15, 2013 (78 FR
16412), direct final rule approving a
revision to Indiana’s construction
permit rule for sources subject to the
state operating permit program
regulations at 40 CFR Part 70. In the
direct final rule, EPA stated that if

adverse comments were received by
April 15, 2013, the rule would be
withdrawn and not take effect. On
March 18, 2013, EPA received a
comment, which it interprets as adverse
and, therefore, EPA is withdrawing the
direct final rule. EPA will address the
comment in a subsequent final action
based upon the proposed rulemaking
action, also published on March 15,
2013 (78 FR 16449). EPA will not
institute a second comment period on
this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Sulfur oxides.

Authority: 42 U.S.C. 7401 et seq.

Dated: April 22, 2013.
Susan Hedman,
Regional Administrator, Region 5.

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m Accordingly, the amendment to 40
CFR 52.770 published in the Federal
Register on March 15, 2013 (78 FR
16412) on page 16414 is withdrawn as
of May 6, 2013.

[FR Doc. 2013-10690 Filed 5-3—13; 8:45 am|]

BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0394; EPA-R05-
OAR-2012-0786; FRL—9786-2]

Approval and Promulgation of Air
Quality Implementation Plans; lllinois;
Consumer Products and AIM Rules

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule.

SUMMARY: EPA is approving a revision to
the Illinois State Implementation Plan
(SIP). This approval resolves the issues
raised in the June 7, 2012, conditional
approval of Illinois’ rules. EPA is also
approving volatile organic compound
(VOC) content limits and associated
provisions for additional consumer
products categories into the state’s SIP.
Finally, EPA is approving language to
clarify VOC limit applicability for
architectural and industrial
maintenance (AIM) coatings into the
Nlinois SIP.

DATES: This direct final rule will be
effective July 5, 2013, unless EPA
receives adverse comments by June 5,
2013. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID Nos. EPA-R05—
OAR-2010-0394, EPA-R05-OAR~-
2012-0786, by one of the following
methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: blakley.pamela@epa.gov.
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3. Fax: (312) 692-2450.

4. Mail: Pamela Blakley, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Pamela Blakley,
Chief, Control Strategies Section, Air
Programs Branch (AR-18]), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business are Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R05-OAR-2010-
0394. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through www.regulations.gov
or email. The www.regulations.gov Web
site is an “anonymous access’ system,
which means EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an email
comment directly to EPA without going
through www.regulations.gov your email
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly

available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Anthony
Maietta, Environmental Protection
Specialist, at (312) 353—-8777 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Anthony Maietta, Environmental
Protection Specialist, Control Strategies
Section, Air Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—-8777,
maietta.anthony@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. Background

II. Contents of Illinois’ Submittal

III. What action is EPA taking?

IV. Statutory and Executive Order Reviews

I. Background

Consumer products encompass a wide
array of sprays, gels, cleaners,
adhesives, and other chemically
formulated products that are purchased
for personal or institutional use and that
emit VOCs through their use,
consumption, storage, disposal,
destruction, or decomposition. AIM
coatings are generally paints, varnishes,
and other similar materials that are
meant for use on external surfaces of
buildings, pavements and other outside
structures. On April 7, 2010, the Illinois
Environmental Protection Agency
(IEPA) submitted a request for EPA to
approve Part 223 of Title 35 of the
Illinois Administrative Code (35 IAC
Part 223), titled, ‘“Standards and
limitations for Organic Material
Emissions for Area Sources”, into the
Illinois SIP. On June 7, 2012, EPA
published a final action approving
Ilinois’ consumer products and AIM
rules into the State’s SIP (77 FR 33659).
In our June 7, 2012, rulemaking, we
conditionally approved portions of
IEPA’s submittal, based upon the State’s
September 2, 2011, letter to EPA
committing to correct the noted
deficiencies by July 9, 2013. On
September 14, 2012, IEPA submitted a
revision to 35 IAC Part 223 correcting
the paragraphs that EPA conditionally
approved in our June 7, 2012, action.

Nlinois’ September 14, 2012,
submittal requested that EPA approve

VOC limits for additional categories of
consumer products, as well as a
compliance deadline and impurities
provisions for these product categories.
Nlinois’ submittal also requested EPA to
approve a revision to 35 IAC Part 223

to clarify applicability of the AIM VOC
limits.

1I. Contents of Illinois’ Submittal

As noted above, on June 7, 2012, EPA
conditionally approved four paragraphs
of 35 IAC Part 223, noting deficiencies
in the state rules. The four specific
provisions containing these deficiencies
were 35 [AC 223.205(6)(A), 35 IAC
223.205(6)(B), 35 IAC 223.205(17)(A),
and 35 IAC 223.205(17)(B). These
paragraphs displayed incorrectly
labeled high-volatility and medium-
volatility organic material limits. Based
on our review of the September 14,
2012, submittal, IEPA has corrected the
deficiencies within the prescribed time
frame. We are converting the
conditional approval to full approval.

IEPA also requested that EPA
approve, into the Illinois SIP,
adjustments to 35 IAC Part 223, as
discussed below.

35 IAC Part 223, “STANDARDS AND
LIMITATIONS FOR ORGANIC
MATERIAL EMISSIONS FOR AREA
SOURCES”

Subpart B: Consumer and Consumer
Products

IEPA added section 223.211
“Requirements for Adhesive Removers,
Aerosol Adhesives, Contact Adhesives,
Electrical Cleaners, Electronic Cleaners,
Footwear or leather Care Products,
General Purpose Degreasers, and Graffiti
Removers” to the table of contents of
Subpart B. The addition is approvable
into the Illinois SIP.

35 IAC Part 223.201, “Applicability”

IEPA added the phrase “unless
another date is specified” to the
applicability of 35 IAC Part 223 because
the new product categories added to this
rule were added after the rule’s original
applicability date. The new
applicability date for the additional
product categories (July 1, 2012) is
specified in section 223.305 of the rule.
This addition is approvable into the
Illinois SIP.

35 IAC Part 223.203, ‘“Definitions for
Subpart B”

IEPA amended the definition of
“Existing Product” to remove the
specific applicability date of July 1,
2009, and added the phrase “the
effective date in Section 223.205” in its
place. This is an approvable amendment
because both the July 1, 2009 (for
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product categories that were affected by
the rule as approved by EPA at 77 FR
33659), and July 1, 2012 (for product
categories affected by IEPA’s latest
amendments to the rule), effective dates
are clearly stated in section 223.205 of
Ilinois’ rule.

IEPA added the definition of “Vinyl/
Fabric/Leather/Polycarbonate Coating”
to this section. The definition is
consistent with the Ozone Transport
Commission (OTC) model rule, and
therefore, is approvable into the Illinois
SIP.

Section 223.205, “Standards”

IEPA requested EPA to approve the
addition of new product categories,
VOC limits for the products in these
categories, and their associated
applicability date at 35 IAGC Part
223.205. IEPA amended the numeric
order of the standards list in order to
incorporate the new product categories.
Specifically, the new product categories
added to 35 IAC Part 223.205 (with
subcategories listed in parenthesis) are:

—Adhesive Removers (floor or wall
covering, gasket or thread locking,
general purpose, and specialty),

—Anti-static Product, Non-Aerosol

—Contact Adhesives (general purpose
and special purpose),

—Electrical Cleaner,
—Electronic Cleaner,

—Fabric Refresher (aerosol and non-
aerosol),

—TFootwear or Leather Care Products
(aerosol, solid, and other forms),

—GQGraffiti Remover (aerosol and non-
aerosol),

—Hair Styling Products (aerosol and
pump sprays, and all other forms),

—Shaving Gel, and

—Wood Cleaner (aerosol and non-
aerosol).

The VOC limits for these additional
consumer products categories are at
least as stringent as the VOC limits
contained in EPA’s national consumer
products rule (“National Volatile
Organic Compound Emission Limits for
Consumer Products,” 40 CFR 59,
subpart C), and mirror the VOC limits
contained in the model consumer
products rule created by the OTC.
Therefore, these additions are
approvable into the Illinois SIP. It
should be noted that while Illinois is
not an OTC member state, they have
voluntarily chosen to adopt these VOC
limits to create more consistency in
regional and national markets for
consumer products.

Section 223.211, “Requirements for
Adhesive Removers, Aerosol
Adhesives, Contact Adhesives,
Electrical Cleaners, Electronic Cleaners,
Footwear or Leather Care Products,
General Purpose Degreasers, and
Graffiti Removers”.

This new section in Illinois’ rule
prohibits the sale of the aforementioned
products after July 1, 2012, if they
contain methylene chloride,
perchloroethylene, or trichloroethylene.
This section also allows for the sale of
the aforementioned products that may
contain methylene chloride,
perchloroethylene, or trichloroethylene,
but only if the compounds are present
as impurities in a combined amount
equal to or less than 0.01 percent by
weight. This section mirrors the OTC
model rule, and is therefore approvable
into the Illinois SIP.

Subpart C: Architectural and Industrial
Maintenance Coatings

Section 223.305, “Applicability”

IEPA amended paragraph (c) of this
section to clarify that the volume of
architectural coating in a container shall
be considered the total volume of
coating that is packaged as a unit for
retail sale or for use by the consumer.
This revision helps ensure that sellers of
AIM coatings in Illinois comply with
the VOC content limits contained in 35
IAC Part 223. Because this amendment
makes clear that a seller cannot simply
sell multiple small containers of an AIM
coating (where each container contains
a volume less than the amount that
would trigger compliance with an AIM
VOC limit), it strengthens compliance
with the rule, and is approvable into the
Ilinois SIP.

ITII. What action is EPA taking?

EPA is approving a revision to the
Mlinois SIP, converting the June 7, 2012,
conditional approved to full approval.
EPA is also approving the requested
amendments and additions to the
Ilinois SIP at 35 IAC Part 223 contained
in Illinois’ September 14, 2012,
submittal. We are publishing this action
without prior proposal because we view
this as a noncontroversial amendment
and anticipate no adverse comments.
However, in the proposed rules section
of this Federal Register publication, we
are publishing a separate document that
will serve as the proposal to approve the
state plan if relevant adverse written
comments are filed. This rule will be
effective July 5, 2013 without further
notice unless we receive relevant
adverse written comments by June 5,
2013. If we receive such comments, we
will withdraw this action before the

effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed action. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. If we do not receive any
comments, this action will be effective
July 5, 2013.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Clean Air Act and
applicable Federal regulations. 42
U.S.C. 7410(k); 40 CFR 52.02(a). Thus,
in reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
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Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 5, 2013.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that
EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: February 13, 2013.

Susan Hedman,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:
PART 52—APPROVAL AND

PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
§52.719 [Removed and reserved]

m 2. Remove and reserve §52.719.

m 3. Section 52.720 is amended by
revising paragraph (c)(191) to read as
follows:

§52.720 Identification of plan.
* * * * *
(C] * * %

(191) On September 14, 2012, Illinois
submitted an amendment to its State
Implementation Plan at 35 Illinois
Administrative Code Part 223, which
adds new consumer product categories
and VOC limits for these products in
Subpart B, and amends Subpart C to
clarify applicability. 35 IAC Part 223
limits the amount of volatile organic
compounds from consumer products
and architectural and industrial
maintenance coatings.

(i) Incorporation by reference.

(A) Illinois Administrative Code; Title
35: Environmental Protection; Subtitle
B: Air Pollution; Chapter I: Pollution
Control Board; Subchapter ¢: Emission
Standards and Limitation for Stationary
Sources; Part 223: Standards and
Limitations for Organic material
Emissions for Area Sources, effective
May 4, 2012.

(B) Reserved.

* * * * *
[FR Doc. 2013—-09301 Filed 5—-3-13; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 51, 54, and 69

[WC Docket No. 10-90, CC Docket No. 01—
92, WC Docket No. 12-63, Transmittal Nos.
41, 28, and 57; DA 13-564]

Connect America Fund; Developing a
Unified Intercarrier Compensation
Regime

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission’s
Wireline Competition Bureau clarifies
and corrects certain provisions of the
Commission’s rules in response to
recent petitions and other requests for
clarification or correction of the new
rules adopted as part of Universal
Service Fund intercarrier compensation
transformation reforms and also grants a
limited waiver of the Commission’s
rules to address administrative concerns
and rule inconsistencies.

DATES: Effective June 5, 2013.

FOR FURTHER INFORMATION CONTACT:
Robin Cohn, Wireline Competition
Bureau, Pricing Policy Division (202)
418-1520 or (202) 418-0484 (TTY); or
Christopher S. Koves, Wireline
Competition Bureau, Pricing Policy
Division, (202) 418—1520 or (202) 418—
0484 (TTY).

SUPPLEMENTARY INFORMATION: This is a
summary of the Wireline Competition
Bureau’s Order in WC Docket No. 10—
90, CC Docket No. 01-92, WC Docket
No. 12-63, Transmittal Nos. 41, 28, and
57, DA 13-564, adopted and released on
March 27, 2013. The full text of this
document is available electronically via
ECFS at http://fjallfoss.fcc.gov/ecfs/or
may be downloaded at http://
hraunfoss.fcc.gov/edocs public/
attachmatch/DA-13-564A1.pdf. The full
text of this document is also available
for public inspection during regular
business hours in the FCC Reference
Center, 445 12th Street SW., Room CY—
A257, Washington, DC 20554. The
complete text may be purchased from
the Commission’s copy contractor, Best
Copy and Printing, Inc. (BCPI), 445 12th
Street SW., Room CY-B402,
Washington, DC 20554, (202) 488-5300
(voice) or (202) 488—5563 (facsimile) or
via email at fcc@bcpiweb.com. To
request materials in accessible formats
for people with disabilities (e.g. braille,
large print, electronic files, audio
format, etc.) or to request reasonable
accommodations (e.g. accessible format
documents, sign language interpreters,


http://hraunfoss.fcc.gov/edocs_public/attachmatch/DA-13-564A1.pdf
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CART, etc.), send an email to
fec504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at (202)
418-0530 (voice) or (202) 418-0432
(TTY).

I. Introduction

1. In the USF/ICC Transformation
Order, 76 FR 81,562 (Dec. 28, 2011), the
Commission delegated to the Wireline
Competition Bureau (Bureau) the
authority to make any rule revisions
necessary to ensure that the reforms
adopted are properly reflected in the
rules, including correcting any conflicts
between the new or revised rules and
existing rules, as well as addressing any
omissions or oversights. In this Order,
the Bureau acts pursuant to its delegated
authority to clarify and correct certain
rules in response to recent petitions and
other requests for clarification or
correction of the new rules. Specifically,
the Bureau harmonizes inconsistent
Connect America Fund intercarrier
compensation (ICC) support eligibility
certification and reporting filing
deadlines contained in Parts 51 and 54
of the Commission’s rules to coincide
with the date on which carriers must
file their annual access tariffs. The
Bureau also amends the Part 51 rules to
clarify the effects of the USF/ICC
Transformation Order on National
Exchange Carrier Association (NECA)
traffic-sensitive tariff (“NECA pool”)
pooling when carriers enter or exit the
pool. The Bureau also addresses a
petition for clarification filed by NECA
by clarifying various NECA pooling
requirements adopted in the 2012 Price
Cap Conversion Order. In addition, the
Bureau amends rules governing the
transition of rate-of-return carriers’
intrastate switched access rates to
correct an omission. The Bureau
amends the Part 69 access charge rules
to clarify the treatment of local
switching support (LSS) in the
calculation of the line-side port costs
shift to the Common Line category and
the allocation of Transport
Interconnection Charge costs among the
various access charge expense
categories. The Bureau also clarifies the
operation of the corporate operations
expense limit and monthly $250 per-
line cap on universal service support
contained in Part 54. Finally, the Bureau
corrects errors in the Part 51 rules
implementing the Eligible Recovery
true-up adjustment mechanism.

II. Harmonizing Connect America Fund
ICC Certification Deadlines

2. Background. The USF/ICC
Transformation Order adopted, among

other things, an ICC reform timeline
including rules that require carriers to

adjust, over a period of years, many of
their legacy interstate and intrastate
switched access charges effective on
July 1 of each of those years, with the
ultimate goal of transitioning to a bill-
and-keep regime. The Commission also
adopted a recovery mechanism to
mitigate the impact of reduced ICC
revenues on carriers and to facilitate
continued investment in broadband
infrastructure, while providing greater
certainty and predictability going
forward than the status quo. The
recovery mechanism allows incumbent
local exchange carriers (LECs) to recover
ICC revenues reduced due to the ICC
reforms, up to a defined baseline, which
is defined as “Eligible Recovery.” A
carrier may recover a limited portion of
its Eligible Recovery from its end users
through a fixed monthly charge called
the Access Recovery Charge (ARC), and
the remainder of its Eligible Recovery, if
it so elects, from Connect America Fund
ICC support.

3. The USF/ICC Transformation Order
also included new certification and
reporting requirements for carriers that
are eligible for and elect to receive
Connect America Fund ICC support. In
particular, sections 51.915(f)(6) and
51.917(f)(3) require price cap and rate-
of-return carriers, respectively, that elect
to receive Connect America Fund ICC
support to certify to the Commission
with their 2012 annual access tariff
filings, and on April 1 in each
subsequent year, that they properly
calculated their Eligible Recovery and
ARC rates in order to be eligible to
receive Connect America Fund ICC
support. Additionally, sections
54.304(c)(1) and (d)(1) require eligible
price cap and rate-of-return carriers that
elect to receive Connect America Fund
ICC support, pursuant to sections 51.915
and 51.917, to file data with the
Universal Service Administrative
Company (USAC), the Commission, and
relevant state commissions by no later
than June 30, 2012, and by March 31 in
subsequent years, establishing the
carrier’s projected funding eligibility
amounts, including any true-ups, for the
upcoming funding period.

4. In ex parte filings, NECA and the
United States Telecom Association
(USTelecom) requested modification of
certain Commission rules to correct
inconsistencies among the
Commission’s Connect America Fund
ICC support eligibility certification
deadlines. Specifically, NECA asked the
Bureau to change the deadline
contained in section 51.917(f)(3) so that
rate-of-return carriers are required to file
their annual Connect America Fund ICC
support eligibility certifications with
their annual access tariff filings. NECA

states that this change is necessary
because the April 1 deadline appears to
be “inconsistent with rules governing
submission of data forecasts and
calculation of Eligible Recovery and
ARC rates associated with the normal
annual access tariff filing process for
rate-of-return carriers.” NECA argues
that data used for calculating ARC rates
and monitoring purposes would likely
change between the April 1 Connect
America Fund ICC support eligibility
certification deadline and mid-June,
when annual access tariffs are typically
filed, and that such changes would
“require numerous updates and
revisions to data submitted previously
by carriers, potentially requiring
corrections and re-certification.”
USTelecom agrees and requests that
“the modification to section 51.917(f)(3)
requested by NECA for rate-of-return
carriers also be made to section
51.915(f)(6), which applies to price cap
carriers.”

5. Discussion. We agree with NECA
and USTelecom that revising the
Connect America Fund ICC support
eligibility certification deadlines to
coincide with the annual interstate
access tariff filing deadlines is
appropriate. Currently, the rules contain
three separate filing deadlines that
essentially require carriers to develop
the same underlying data: their Eligible
Recovery calculation, their expected
ARGC rate levels, and their expected
Connect America Fund ICC support
amounts. We believe that harmonizing
the certification deadlines will remove
unnecessary administrative burdens and
will also remove potential conflicts
within the rules caused by inconsistent
reporting deadlines adopted in the USF/
ICC Transformation Order. Accordingly,
we revise the Connect America Fund
ICC certification filing deadlines
contained in sections 51.915(f)(6) and
51.917(f)(3) so that they coincide with
the annual interstate access tariff filing
dates.

6. In addition to revising the filing
deadlines as requested by NECA and
USTelecom, we also, on our own
motion, make a similar revision to a
Connect America Fund ICC support
eligibility data filing deadline contained
in sections 54.304(c)(1) and (d)(1).
These rule sections require price cap
and rate-of-return carriers seeking
Connect America Fund ICC support
pursuant to sections 51.915 and 51.917,
respectively, to file data with USAGC, the
Commission, and relevant state
commissions establishing the amount of
their Connect America Fund ICC
support for the upcoming funding year
by no later than March 31 of each year.
For the same reasons discussed above,
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the March 31 deadline is inconsistent
with rules requiring carriers to submit
Eligible Recovery calculations and ARC
rates in mid-June with their annual
access tariff filing. Accordingly, we
revise the deadlines contained in
sections 54.304(c)(1) and (d)(1) to
coincide with the annual interstate
access tariff filing dates.

7. The rule revisions adopted herein
revise Connect America Fund ICC
support eligibility filing requirements so
that they coincide with carriers’ annual
access charge tariff filings. In the event
that the rule revisions adopted herein
are not effective before March 31, 2013,
we find that good cause exists to waive
applicable 2013 Part 51 and 54 filing
deadlines to the extent described herein
to eliminate the administrative burdens
that would result from inconsistent
reporting deadlines that the rule
revisions we adopt are intended to
remedy. Accordingly, this limited
waiver, if needed, defers price cap and
rate-of-return carriers’ March 31, 2013
and April 1, 2013 Connect America
Fund ICC support eligibility data filing
and certification obligations to the date
on which the 2013 annual access filings
are required.

III. NECA Pooling Switched Access
Rate Cap Adjustments

8. Background. As part of the
transition to bill-and-keep, the rules
adopted in the USF/ICC Transformation
Order capped interstate and certain
intrastate switched access rates for rate-
of-return carriers at the rates that were
in effect on December 29, 2011. This
approach removed rate-of-return carriers
from rate-of-return cost-based recovery
for interstate switched access services.
However, to the extent that rate-of-
return carriers offer services other than
interstate switched access service, such
as common line and special access
services, carriers remain subject to rate-
of-return regulation for those services.
Rate-of-return carriers, thus, must
continue to establish their revenue
requirements and rates for those
services remaining under rate-of-return
regulation.

9. In the USF/ICC Transformation
Order, the Commission established a
non-revenue neutral recovery
mechanism that replaced rate-of-return
cost-based recovery for interstate
switched access services provided by
rate-of-return carriers. The recovery
mechanism carefully balanced carrier
recovery from end users, other users of
the switched access network such as
interexchange carriers, and Connect
America Fund ICC support. As part of
this new recovery mechanism, rate-of-
return carriers annually establish, as

“Eligible Recovery,” an amount they are
eligible to recover from end users or
Connect America Fund ICC support in
each year of the ICC transition. Eligible
Recovery is determined in subsequent
years by reducing a carrier’s Base Period
Revenue by an annual adjustment factor
and by specified Expected Revenues for
the upcoming tariff period. A rate-of-
return carrier recovers its Eligible
Recovery first from a capped ARC
assessed on end users and, if it is
eligible, may elect to recover any
remaining amounts from Connect
America Fund ICC support. The rules
also contain a true-up procedure for
rate-of-return carriers to correct for
variances between actual and projected
demand both for access services and the
ARC.

10. In the USF/ICC Transformation
Order, the Commission stated that
“‘carriers remain free to make elections
regarding participation in the NECA
pool and tariffing processes during the
transition.” Clearly, the USF/ICC
Transformation Order contemplated a
continuation of the pooling process for
switched access services, but it did not
provide procedures governing the
switched access rate caps when carriers
enter or exit the pool. In the Designation
Order, which identified issues for
investigation related to NECA’s 2012
annual access tariff filings, the Bureau
addressed how NECA should allocate
projected switched access revenues
among pooling carriers. In lieu of
NECA’s allocation of projected revenues
entirely to the carrier that collected
them, which would have effectively
ignored the pooling process, the Bureau
stated that it would be reasonable for
NECA to “allocate projected revenues
for purposes of determining each LEC’s
projected 2012-13 interstate switched
access revenues by allocating the
projected pool revenues in relation to
each LEC’s interstate Base Period
Revenue divided by the projected pool
Base Period Revenue.” Subsequently,
NECA filed its direct case employing the
procedure outlined in the Designation
Order.

11. Prior to the USF/ICC
Transformation Order, when carriers
entered or exited the NECA pool, the
pool switched access rates were
adjusted to reflect changes to the pool.
The rate caps codified in section
51.909(a), however, do not contain a
mechanism for the pool switched access
rate caps to increase or decrease when
carriers enter or exit the pool. Absent
such a mechanism, the pool switched
access rates will not realize revenues at
the level that would provide pool
settlements to the remaining pooling
carriers at the level they would have

received if carriers had not exited the
pool. Furthermore, the Eligible Recovery
for the pooling carriers would increase
or decrease by the revenue difference
between that produced by the
preexisting rate caps and the adjusted
rate caps reflecting the effects of pool
entry or exit. Such funding is outside
the scope of contemplated Connect
America Fund ICC support, which was
intended to help mitigate the effects of
ICC reforms, not to offset the revenue
effects of changes in NECA pool
participation. Thus, without a method
for adjustment to reflect pool entry and
exit, the section 51.909(a) rate caps
result in an unintended shift in recovery
between switched access charges and
Connect America Fund ICC support.

12. Further, prior to the USF/ICC
Transformation Order, just as NECA
revised its rates when a carrier exited
the pool, an exiting carrier was required
to establish rates based on its own costs
under either section 61.38 or 61.39 of
the Commission’s rules. The switched
access rate caps codified in section
51.909(a) do not, however, detail how
an exiting carrier should establish its
switched access rate caps. In the 2012
Price Cap Conversion Order, the
Commission determined that each
exiting pooling carrier had to adjust the
NECA switched access rates it was
charging to reflect the extent of its net
contribution to the pool and to establish
switched access rates that would then
become the capped switched access
rates for that carrier. These
complimentary actions by NECA and an
exiting carrier together further the
policies of the USF/ICC Transformation
Order and 2012 Price Cap Conversion
Order.

13. Discussion. We find that providing
a method for adjusting NECA pool
switched access rate caps to reflect pool
entry and exit corrects an omission in
the rate cap rules. Therefore, we amend
section 51.909(a) to address this
omission, and to avoid creating
unintended burdens on Connect
America Fund ICC support.

14. Specifically, as set forth in the
Appendix, we revise the Commission’s
rules to require NECA, when a carrier
enters the NECA pool, to adjust its
switched access rate caps to account for
the difference between the entering
carrier’s revenues for the preceding
calendar year based on the entering
carrier’s switched access rates and what
the entering carrier’s revenues for the
preceding calendar year would have
been if calculated using NECA switched
access rates. Additionally, we revise the
Commission’s rate cap rules to include
a methodology that NECA must use to
adjust its switched access rate caps



26264 Federal Register/Vol.

78, No. 87/Monday, May 6, 2013/Rules and Regulations

when carriers exit the NECA pool.
Finally, we revise the Commission’s
rules to clarify how exiting rate-of-
return carriers will establish their
switched access rate caps to reflect the
amount by which the exiting carrier was
a NECA pool net contributor or net
recipient. These rule revisions effectuate
the Commission’s intent that NECA
pooling remain available during the
transition, consistent with its historical
operation, and ensure that the balance
between interstate switched access
revenues and Connect America Fund
ICC support is maintained and does not
affect a rate-of-return carrier’s decision
to enter or exit the NECA pool. These
rule revisions also ensure that no party
entering or exiting the NECA pool will
receive a windfall as a result of its
election, which advances the
Commission’s pooling neutral policies.

15. Effects of Changes to Interstate
Switched Access Rates on Intrastate
Rates. We also amend the Commission’s
rules as set forth in the Appendix to
clarify the flow-through effects that
interstate switched access rate cap
adjustments resulting from NECA pool
entry or exit will have on intrastate
switched access rates. An underlying
objective of the USF/ICC
Transformation Order was to create a
uniform, national framework for the ICC
transition. The USF/ICC Transformation
Order adopted rules that establish
maximum intrastate switched access
rate levels based on their relationship to
interstate rate levels. In a subsequent
order, the Bureau clarified the treatment
of intrastate switched access rates that
are below interstate levels when the
intrastate composite switched access
rate was higher than the composite
interstate switched access rate. Because
the Commission’s rules require
intrastate switched access rate levels to
be set based on interstate rate levels, we
clarify that if NECA’s interstate
switched access rates decrease, pooling
carriers must also reduce their intrastate
rates, consistent with the framework
established in the USF/ICC
Transformation Order. Similarly, we
clarify that if NECA’s switched access
rates increase, pooling carriers whose
intrastate rates would have been at
parity with interstate rates in 2013 or
that already were at parity with
interstate rates are required to increase
their intrastate rates.

16. We further clarify that carriers
exiting the NECA traffic-sensitive pool
must reduce any intrastate switched
access rates that are higher than their
interstate switched access rates to the
levels established in connection with
exiting the pool pursuant to the rate cap
revisions adopted in this Order. In all

cases, these new or revised rates will
become the capped switched access
rates set pursuant to 51.909(a)(1) for
purposes of applying other rules relying
on such rates or rate caps. In addition,
the revised rate caps will be used to
establish a carrier’s Eligible Recovery
going forward. Finally, we clarify that,
if a switched access rate is revised as a
result of the NECA pool entry and exit
process, any competitive local exchange
carrier (CLEC) benchmarking to that rate
must benchmark to the revised rate.

IV. NECA Petition for Clarification of
Pooling Issues

17. Background. On December 27,
2012, NECA filed a petition seeking
clarification of several NECA pooling-
related issues flowing from the 2012
Price Cap Conversion Order. In that
order, the Commission granted a waiver
to allow Consolidated Communications,
Inc., Frontier Communications
Corporation and Windstream
Corporation to convert their respective
average schedule study areas from rate-
of-return regulation to the regulatory
requirements applicable to price cap
carriers. The Commission also granted a
waiver of section 51.909 to the extent
necessary to allow NECA to increase its
switched access rates to reflect the lost
contributions to the switched access
portion of the NECA pool.

18. Discussion. NECA first asks the
Commission to clarify that NECA
pooling carriers do not need to change
their “Step 1” intrastate rates to account
for interstate rate adjustments related to
the converting carriers’ exit from the
NECA pool. The Step 1 intrastate rate
reductions required carriers to reduce
their intrastate access rates, effective on
July 3, 2012, based on one-half of the
difference between the revenue they
would have received from transitional
intrastate access service if it had been
priced at the capped interstate access
rates and the revenue received from
intrastate access rates. NECA notes that
if the Step 1 fifty-percent requirement
were ongoing, the increase in interstate
access rates on January 1, 2013 would
have similarly required an increase in
intrastate rates on January 1, 2013. If
intrastate rates were adjusted in early
2013 to reflect the 2012 Price Cap
Conversion Order, these adjustments
would only be effective until carriers
made their 2013 annual access tariff
filings, which, under the ICC transition
rules, require intrastate switched access
rates subject to the ICC transition to be
no higher than the corresponding
interstate rates as of July 1, 2013. We
believe that adjusting intrastate rates in
this manner would have presented an
unnecessary administrative burden with

little, if any, offsetting benefit. If the
Commission had intended to require
such adjustments, carriers would have
been precluded from doing so without
further Commission action due to the
prohibition on rate increases. Therefore,
we clarify that the Step 1 reduction was
a one-time calculation that occurred on
July 3, 2012 with no ongoing intrastate
ratemaking obligation as a result of the
waiver. Thus, carriers were not required
to recalculate and re-file intrastate rates
as of January 1, 2013.

19. NECA also requests confirmation
that NECA pooling carriers are not
required to impute differences between
the current intrastate rates and what the
intrastate rates would be if adjusted to
correspond with the increase in
interstate rates required by the 2012
Price Cap Conversion Order. NECA
notes that the Commission has required
carriers to use the “maximum assessable
rate” in projecting 2012-13 intrastate
revenues for purposes of calculating
Eligible Recovery. As we clarified
above, no increase in intrastate rates is
required in this context. Thus, there is
no higher rate to impute, and rate-of-
return carriers must use the highest
intrastate switched access rates they
could have charged in calculating true-
ups to their 2012-13 tariff year Eligible
Recovery.

20. Finally, NECA asks the
Commission to clarify whether, when
calculating “Step 2” transitional
intrastate switched access rates, NECA
pooling carriers whose interstate
switched access rates rose as of January
1, 2013 as a result of the 2012 Price Cap
Conversion Order should raise their
intrastate switched access rates to match
their interstate rate levels by July 1,
2013. The rules we clarify in Section III
above, which maintain interstate and
intrastate switched access rate parity
when a rate-of-return carrier enters or
exits the NECA pool, address this
request by clarifying that NECA pooling
carriers must, in the circumstances
described in the NECA Petition, raise
their intrastate switched access rates to
match interstate switched access rate
levels on July 1, 2013, subject to the
same rate structure and all subsequent
rate and rate structure modifications. A
carrier that does not raise its intrastate
rates would be required to impute the
higher rates in projecting its switched
access revenues for the 2013-14 tariff
period when calculating its Eligible
Recovery.

V. “STEP 2” Transitional Intrastate
Access Service Rates

21. Background. The USF/ICC
Transformation Order, among other
things, adopted rules setting forth a
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transition path to bill-and-keep for
certain terminating switched end office
and transport rates, certain originating
and terminating dedicated transport
rates, and certain legacy reciprocal
compensation rates. As part of the “Step
1” transition, beginning July 1, 2012,
price cap and rate-of-return carriers
were required to reduce intrastate
terminating switched end office and
transport rates, originating and
terminating dedicated transport rates,
and reciprocal compensation rates by
fifty percent of the difference between
such rates and each carrier’s interstate
access rates as of December 29, 2011. As
part of the “Step 2” transition,
beginning July 1, 2013, price cap and
rate-of-return carriers are required to
reduce their intrastate switched access
rates, including originating and
terminating dedicated transport
switched access service rates, to parity
with interstate switched access rates.
However, the rules adopted in the USF/
ICC Transformation Order to implement
Step 2 of the transition inadvertently
omitted originating and terminating
dedicated transport switched access
service rates from the list of rate-of-
return carrier rate elements subject to
the Step 2 reductions that must be
reduced to the interstate level by July 1,
2013.

22. Discussion. We correct this
omission in the Commission’s rules by
amending the rules governing rate-of-
return carriers’ transitional intrastate
access rates. We revise the transitional
intrastate access service rate schedule in
section 51.909(c)(1) to include
originating and terminating dedicated
transport switched access services rates
within the intrastate rate elements that
must be reduced to parity with
interstate switched access rates
beginning July 1, 2013.

VI. Treatment of Local Switching
Support in Part 69 Calculations

23. Background. In the USF/ICC
Transformation Order, the Commission
eliminated Local Switching Support
(LSS) as a separate universal service
support mechanism for rate-of-return
carriers beginning July 1, 2012.
However, the amount that was
previously recovered through LSS is
now accounted for in a rate-of-return
carrier’s Eligible Recovery. Further, LSS
continues to be listed as a factor in
making certain access charge
calculations pursuant to Part 69 of the
Commission’s rules. Treating LSS as
zero in these circumstances could,
absent clarification, enable rate-of-
return carriers to claim duplicative
recovery for a portion of the amount
previously recovered through LSS,

which is contrary to the intent of rules
adopted in the USF/ICC Transformation
Order. Accordingly, we revise and
clarify the Commission’s rules to resolve
a potential conflict that exists between
the calculation of Eligible Recovery
under section 51.917(d) and a potential
reading of sections 69.306(d)(2) and
69.415(c).

24. Section 51.917(d) provides the
method for calculating a rate-of-return
carrier’s Eligible Recovery throughout
the ICC reform transition period.
Section 51.917(d)(1) states that
“[n]otwithstanding any other provision
of the Commission’s rules, a Rate-of-
Return Carrier may recover the amounts
specified in this paragraph [paragraph
(d)] through the mechanisms described
in paragraphs (e) and (f) of this section.”
We read “notwithstanding” in this
context to mean that other rules that are
inconsistent with the requirements of
paragraph (d), or that would produce a
result inconsistent with the policies of
the USF/ICC Transformation Order,
must be interpreted consistent with
section 51.917. Broadly speaking,
section 51.917 establishes a rate-of-
return carrier’s Base Period Revenue. A
rate-of-return carrier’s Base Period
Revenue includes, among other things,
its projected 2011 Interstate Switched
Access Revenue Requirement. A rate-of-
return carrier’s projected 2011 Interstate
Switched Access Revenue Requirement,
in turn, includes the revenue
requirement that the rate-of-return
carrier projected to recover through LSS
in the 2011-12 tariff period.
Accordingly, the amount previously
recovered through LSS has been moved
into a rate-of-return carrier’s revenue
requirement, and is accounted for in the
calculation of a rate-of-return carrier’s
Eligible Recovery.

25. Section 69.306(d)(2) Line-Side
Port Costs Calculations. Some parties
have questioned whether the
elimination of LSS as a separate
universal service support mechanism
could be interpreted as altering the
section 69.306(d)(2) access charge
calculation that shifts line-side port
costs to the Common Line category.
Section 69.306(d)(2) provides that “line-
side port costs shall be assigned to the
Common Line category. Such amount
shall be determined after any Local
Switching support has been removed
from the interstate Local Switching
revenue requirement.” One possible
interpretation of this provision is that
because LSS has been eliminated, there
is no amount by which to reduce the
Local Switching revenue requirement
for purposes of determining the line-
side port costs to shift to the Common
Line category. Absent clarification, rate-

of-return carriers might apply the
section 69.306(d)(2) thirty percent
default factor for calculating line-side
port costs to the entire, unreduced,
Local Switching revenue requirement in
order to determine the amount to be
shifted to the Common Line category.

26. We clarify that reading section
69.306(d)(2) to allow rate-of-return
carriers to apply the thirty percent
default factor to the entire Local
Switching revenue requirement would
conflict with section 51.917 because the
revenue recovery provided for what was
formerly LSS is already accounted for in
a rate-of-return carrier’s Base Period
Revenue. In essence, such an
interpretation would allow a carrier to
recover thirty percent of its former LSS
amount through higher Subscriber Line
Charges, or, more likely, through higher
Interstate Common Line Support (ICLS),
without reducing the amount of Eligible
Recovery it would be entitled to receive
under section 51.917(d). Such a result,
where rate-of-return carriers recover
thirty percent of what was formerly LSS
through a multi-million dollar line-port
cost shift to the Common Line category,
was not anticipated by the USF/ICC
Transformation Order.

27. Furthermore, duplicative recovery
is inconsistent with the policy goals of
the USF/ICC Transformation Order.
Specifically, section 51.917(d)(1)(vii)
provides that “[i]f a Rate-of-Return
Carrier recovers any costs or revenues
that are already being recovered as
Eligible Recovery through Access
Recovery Charges or the Connect
America Fund from another source, that
carrier’s ability to recover reduced
switched access revenue from Access
Recovery Charges or the Connect
America Fund shall be reduced to the
extent it receives duplicative recovery.”
To avoid the potential for duplicative
recovery and the need to adjust future
Eligible Recovery calculations to
account for such duplicative recovery,
we revise section 69.306(d).
Specifically, we clarify that a rate-of-
return carrier shall assign line-side port
costs to the Common Line category
equal to the line-side port costs it
shifted in its 2011 Interstate Switched
Access Revenue Requirement
calculation. The Bureau found this
approach reasonable in the development
of the average schedule formulas. This
approach is consistent with capping
switched access rates and avoids
requiring carriers to make unnecessary
calculations in the cost allocation
process.

28. Section 69.415 Transport
Interconnection Charge Calculations.
Similar to section 69.306(d)(2), section
69.415 includes LSS in calculations to
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determine the allocation of the
Transport Interconnection Charge (TIC)
among the various access charge
expense categories. The potential for
including a LSS value of zero in the
calculation specified in section 69.415
could affect the calculation of Eligible
Recovery in a manner contrary to the
Commission’s intent and similar to that
described in the preceding paragraph.
Therefore, we revise section 69.415 to
clarify that the amount of a rate-of-
return carrier’s TIC costs to be
reallocated to each category must equal
the amount of TIC costs the carrier
shifted to each category in its 2011
Interstate Switched Access Revenue
Requirement calculation. The Bureau
found this approach reasonable in the
development of the average schedule
formulas, and we likewise utilize it
here.

VII. Corporate Operations Expense
Limit and Monthly $250 per Line Cap

29. Background. In the USF/ICC
Transformation Order, the Commission
adopted limits on the recovery of certain
costs through universal service
mechanisms. Specifically, the rules
adopted in the USF/ICC Transformation
Order limited the amount of corporate
operations expenses that a rate-of-return
carrier could recover through ICLS in
section 54.901(c). The Commission also
adopted a presumptive monthly $250
per-line cap on the amount of total high-
cost universal service support, which
would reduce the amount of ICLS
received by certain carriers. Several
parties have questioned the extent to
which disallowed expenses or reduced
ICLS may be recovered through the
NECA pooling processes.

30. Discussion. In this Order, we
clarify that the recovery limitations for
corporate operations expenses adopted
in the USF/ICC Transformation Order
shall operate as limits on a rate-of-return
carrier’s ability to recover the
disallowed amounts through the NECA
pooling processes. Permitting carriers to
receive increased pool settlements to
offset such reductions to ICLS would
effectively create an implicit support
flow to replace the disallowed explicit
support. This treatment is also
comparable to the effect that a non-
pooling rate-of-return carrier would
experience because it cannot look to
other carriers to recover amounts it does
not receive as a result of the recovery
limitations. Therefore, it is appropriate
for NECA to modify its procedures such
that the effect of the corporate
operations expense limit and the
monthly $250 per-line cap are not
shifted to common line NECA pooling
carriers. In addition to clarifying the

scope of the limitations, we revise
section 54.901(c) to clarify operation of
the limitations discussed above as they
relate to interstate corporate operations
expenses allocated to the Common Line
category, consistent with the USF/ICC
Transformation Order.

VIII. True-Up Adjustment Mechanisms

31. Background. In the USF/ICC
Transformation Order, the Commission
required rate-of-return carriers to project
ICC revenues for use in determining
Eligible Recovery. Because projected
demand, an input needed in order to
project ICC revenues, likely differs from
actual demand, the Commission
adopted a true-up procedure for rate-of-
return carriers to adjust their Eligible
Recovery to account for any difference
between projected and actual switched
access revenues resulting from demand
variations. The Commission also
adopted true-up procedures for price
cap and rate-of-return carriers to adjust
their Eligible Recovery to account for
any difference between projected and
actual ARC revenues resulting from
ARC demand variations. Under these
true-up procedures, a carrier’s Eligible
Recovery for the period reflecting the
true-up would be reduced if the carrier’s
actual demand exceeded projected
demand; likewise a carrier’s Eligible
Recovery would be increased if the
carrier’s actual demand was less than
projected demand.

32. Discussion. The rules
implementing the true-up adjustments
do not properly calculate the difference
between projected and actual revenues
resulting from the difference in
projected and actual demand consistent
with the USF/ICC Transformation
Order. By not correctly accounting for
actual revenues, true-up revenue is
incorrectly calculated and is, therefore,
not correctly reflected in the steps for
calculating Eligible Recovery each year
as intended by the USF/ICC
Transformation Order. Revising the
rules is necessary in order for price cap
and rate-of-return carriers to correctly
implement the true-up procedures
adopted in the USF/ICC Transformation
Order. Therefore, we amend sections
51.915 and 51.917 so that they correctly
set out the method for determining the
amount of any true-up consistent with
the USF/ICC Transformation Order.

IX. Procedural Matters

A. Paperwork Reduction Act

33. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA). Therefore,
the Order does not contain any new or

modified information collection
burdens for small businesses with fewer
than 25 employees, pursuant to the
Small Business Paperwork Relief Act of
2002.

B. Final Regulatory Flexibility Act
Certification

34. The Regulatory Flexibility Act of
1980, as amended (RFA), requires
agencies to prepare a regulatory
flexibility analysis for rulemaking
proceedings, unless the agency certifies
that “the rule will not have a significant
economic impact on a substantial
number of small entities.” The RFA
generally defines “small entity” as
having the same meaning as the terms
“small business,” “small organization,”
and ““small governmental jurisdiction.”
In addition, the term ‘“small business”
has the same meaning as the term
“small business concern” under the
Small Business Act. A small business
concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

35. We hereby certify that the rule
revisions adopted in this Order will not
have a significant economic impact on
a substantial number of small entities.
This Order amends rules adopted in the
USF/ICC Transformation Order by
correcting conflicts between the new or
revised rules and existing rules, as well
as addressing omissions or oversights.
These revisions do not create any
burdens, benefits, or requirements that
were not addressed by the Final
Regulatory Flexibility Analysis attached
to the USF/ICC Transformation Order.
The Commission will send a copy of
this Order, including a copy of this final
certification, to the Chief Counsel for
Advocacy of the Small Business
Administration. In addition, the Order
(or a summary thereof) and certification
will be published in the Federal
Register.

C. Congressional Review Act

36. The Commission will send a copy
of this Order to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act.

X. Ordering Clauses

37. Accordingly, it is ordered,
pursuant to the authority contained in
sections 1, 2, 4(i), 201-203, 220, 251,
252, 254, 303(r), and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 151, 152, 154(i),
201-203, 220, 251, 254, 252, 303(r), and
403, and pursuant to sections 0.91,
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0.201(d), 0.291, 1.3, and 1.427 of the
Commission’s rules, 47 CFR 0.91,
0.201(d), 0.291, 1.3, and 1.427 and
pursuant to the delegation of authority
in paragraph 1404 of 26 FCC Rcd 17663
(2011), that this Order is adopted,
effective thirty (30) days after
publication of the text or summary
thereof in the Federal Register.

38. It is further ordered that Parts 51,
54 and 69 of the Commission’s rules, 47
CFR 51.909, 51.915, 51.917, 54.304,
69.306, and 69.415 are amended as set
forth in the Appendix, and such rule
amendments shall be effective 30 days
after the date of publication of the rule
amendments in the Federal Register.

39. It is further ordered that, pursuant
to section 1.3 of the Commission’s rules,
47 CFR 1.3, and pursuant to the
authority delegated in sections 0.91 and
0.291 of the Commission’s rules, 47 CFR
0.91, 0.291, sections 51.915(f)(6),
51.917(f)(3), 54.304(c)(1), (d)(1), 47 CFR
51.915(f)(6), 51.917(f)(3), 54.304(c)(1),
and (d)(1), are waived effective upon
release of this Order for the limited
purpose specified in paragraph 7, supra,
of this Order.

40. It is further ordered, pursuant to
the authority contained in sections 1-4
of the Communications Act of 1934, as
amended, 47 U.S.C. 151154, and the
authority delegated in sections 0.91 and
0.291 of the Commission’s rules, 47 CFR
0.91 and 0.291, that the National
Exchange Carrier Association, Inc.
Petition for Clarification or Waiver, WC
Docket No. 12-63, Transmittal Nos. 41,
28, 57 (filed Dec. 27, 2012) is granted to
the extent provided herein and
dismissed as moot to the extent
provided herein.

41. It is further ordered that the
Commission shall send a copy of this
Order to Congress and the Government
Accountability Office pursuant to the
Congressional Review Act.

42. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Order, including the Final
Regulatory Flexibility Certification, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Parts 51, 54,
and 69

Communications common carriers,
Reporting and recordkeeping
requirements, Telecommunications,
Telephone.

Federal Communications Commission.
Deena Shetler,

Associate Bureau Chief, Wireline Competition
Bureau.

Final Rule

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR parts 51,
54 and 69 as follows:

PART 51—INTERCONNECTION

m 1. The authority citation for part 51
continues to read as follows:

Authority: Sections 1-5, 7, 201-05, 207—
09, 218, 220, 225-27, 251-54, 256, 271,
303(r), 332, 706 of the Telecommunication
Act of 1996, 48 Stat. 1070, as amended, 1077;
47 U.S.C. 151-55, 157, 201-05, 207-09, 218,
220, 225-27, 251-54, 256, 271, 303(r), 332,
1302, 47 U.S.C. 157 note, unless otherwise
noted.

m 2. Amend § 51.909 by adding
paragraphs (a)(4) through (6) and
revising paragraphs (a)(3) and (c)(1) to
read as follows:

§51.909 Transition of rate-of-return carrier
access charges.

(a] * * %

(3) Except as provided in paragraphs
(a)(6) and (b)(4) of this section, nothing
in this section obligates or allows a
Rate-of-Return Carrier that has intrastate
rates lower than its functionally
equivalent interstate rates to make any
intrastate tariff filing or intrastate tariff
revisions raising such rates.

(4) Notwithstanding the requirements
of paragraph (a)(1) of this section, if a
Rate-of-Return Carrier enters or exits the
National Exchange Carrier Association
(Association), as defined in § 69.2(d) of
this chapter, traffic-sensitive tariff
pursuant to the provisions of § 69.3(e)(6)
of this chapter, the Association shall
adjust its switched access rate caps
referenced in paragraph (a)(1) of this
section.

(i) For each entering Rate-of-Return
Carrier, the Association shall:

(A) Determine each entering Rate-of-
Return Carrier’s interstate switched
access revenues for the preceding
calendar year;

(B) Determine the revenues that
would have been realized by the
entering Rate-of-Return Carrier in the
preceding calendar year if it had used
the Association’s switched access rates
(employing the rates for the appropriate
bands) as of December 31 of the
preceding year and the entering Rate-of-
Return Carrier’s switched access
demand used to determine switched
access revenues under paragraph
(a)(4)(1)(A) of this section; and

(C) Subtract the sum of the revenues
determined pursuant to paragraph

(a)(4)(1)(B) of this section from the sum
of the revenues determined pursuant to
paragraph (a)(4)(i)(A) of this section.

(ii) The Association shall determine
the amount by which each exiting Rate-
of-Return Carrier is a net contributor or
net recipient to or from the switched
access segment of the Association pool
as follows:

(A) The Association shall calculate
the difference between each exiting
Rate-of-Return Carrier’s 2011-2012 tariff
year projected interstate switched access
revenues excluding Local Switching
Support and the Rate-of-Return Carrier’s
projected switched access pool
settlements excluding Local Switching
Support for the same period with a net
contribution amount being treated as a
positive amount and a net recipient
amount being treated as a negative
amount. The Association shall divide
the calculated difference by the Rate-of-
Return Carrier’s 2011-2012 tariff year
projected interstate switched access
revenues excluding Local Switching
Support to produce a percent net
contribution or net receipt factor.

(B) The Association shall multiply the
factor calculated in paragraph
(a)(4)(ii)(A) of this section by the Rate-
of-Return Carrier’s switched access
revenues for the preceding calendar year
to yield the amount of the Rate-of-
Return Carrier’s net contribution or net
receipts for the calendar year.

(iii) To determine the Association’s
adjusted switched access rate caps, the
Association shall:

(A) Add the amounts calculated under
paragraphs (a)(4)(i) and (a)(4)(ii) of this
section;

(B) Divide the amount determined in
paragraph (a)(4)(iii)(A) of this section by
the preceding year’s switched access
revenues of the Rate-of-Return Carriers
that will participate in the Association
traffic-sensitive tariff for the next annual
tariff period;

(C) The Association shall
proportionately adjust its June 30
switched access rate caps by the
percentage amount determined in
paragraph (a)(4)(iii)(B) of this section.

(iv) The interstate switched access
rate caps determined pursuant to
paragraph (a)(4)(iii)(C) of this section
shall be the new capped interstate
switched access rates for purposes of
§51.909(a). The Association shall
provide support in its annual access
tariff filing to justify the revised
interstate switched access rate caps, the
Access Recovery Charges that will be
assessed, and the amount of Connect
America Fund ICC support each carrier
will be eligible to receive.

(5) A Rate-of-Return Carrier exiting
the Association traffic-sensitive tariff
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pursuant to § 69.3(e)(6) of this chapter
must establish new switched access rate
caps as follows:

(i) The Rate-of-Return Carrier shall
multiply the factor determined in
paragraph (a)(4)(ii)(A) of this section by
negative one and then proportionately
adjust the Association’s capped
switched access rates as of the date
preceding the effective date of the
exiting Rate-of-Return Carrier’s next
annual tariff filing by this percentage. A
Rate-of-Return Carrier that was a net
contributor to the pool will have rate
caps that are lower than the
Association’s switched access rate caps,
while a net recipient will have switched
access rate caps that are higher than the
Association’s switched access rate caps;

(ii) The interstate switched access rate
caps determined pursuant to paragraph
(a)(5)(i) of this section shall be the new
capped interstate switched access rates
of the exiting Rate-of-Return Carrier for
purposes of §51.909(a). An exiting Rate-
of-Return Carrier shall provide support
in its annual access tariff filing to justify
the revised interstate switched access
rate caps, the Access Recovery Charges
that will be assessed, and the amount of
Connect America Fund ICC support the
carrier will be eligible to receive.

(6) If the Association revises its
interstate switched access rate caps
pursuant to paragraph (a)(4) of this
section, each Rate-of-Return Carrier
participating in the upcoming annual
Association traffic-sensitive tariff shall:

(i) Revise any of its intrastate
switched access rates that would have
reached parity with its interstate
switched access rates in 2013 to parity
with the revised interstate switched
access rate levels;

(ii) The Association shall provide
Rate-of-Return Carriers that are
participating in the Association traffic-
sensitive pool with notice of any
revisions the Association proposes
under paragraph (a)(4) of this section no
later than May 1.

* * * * *

(c)* * *

(1) Transitional Intrastate Access
Service rates shall be no higher than the
Rate-of-Return Carrier’s interstate
Terminating End Office Access Service,
Terminating Tandem-Switched
Transport Access Service, and
Originating and Terminating Dedicated
Transport Access Service rates and
subject to the same rate structure and all
subsequent rate and rate structure
modifications. Except as provided in
paragraph (c)(2) of this section, nothing
in this section obligates or allows a
Rate-of-Return Carrier that has intrastate
rates lower than its functionally

equivalent interstate rates to make any
intrastate tariff filing or intrastate tariff

revisions to increase such rates.
* * * * *

m 3. Amend §51.915 by revising
paragraphs (b)(13), (d)(1)(ii)(F),
(d)1)GEv)(F), (D) @)(F), (1) (¥i)(G),
(d)(1)(vii)(H), (d)(1)(viii) and (f)(6) to

read as follows:

§51.915 Recovery mechanism for price
cap carriers.
* * * * *

(b) * k%

(13) True-up Revenues for Access
Recovery Charge. True-up revenues for
Access Recovery Charge are equal to
(projected demand minus actual
realized demand for Access Recovery
Charges) times the tariffed Access
Recovery Charge. This calculation shall
be made separately for each class of
service and shall be adjusted to reflect
any changes in tariffed rates for the
Access Recovery Charge. Realized
demand is the demand for which
payment has been received by the time
the true-up is made.

* * * * *

(d) E

(1) R

(111) * * %

(F) An amount equal to True-up
Revenues for Access Recovery Charges
for the year beginning July 1, 2012.

(iv) * x %

(F) An amount equal to True-up
Revenues for Access Recovery Charges
for the year beginning July 1, 2013.

(V] * %k %

(F) An amount equal to True-up
Revenues for Access Recovery Charges
for the year beginning July 1, 2014.

(Vl) * *x %

(G) An amount equal to True-up
Revenues for Access Recovery Charges
for the year beginning July 1, 2015.

(Vii) * * %

(H) An amount equal to True-up
Revenues for Access Recovery Charges
for the year beginning July 1, 2016.

(viii) Beginning July 1, 2019, and in
subsequent years, a Price Cap Carrier’s
eligible recovery will be equal to the
amount calculated in paragraph
(d)(1)(vii)(A) through (d)(1)(vii)(H) of
this section before the application of the
Price Cap Carrier Traffic Demand Factor
applicable in 2018 multiplied by the
appropriate Price Cap Carrier Traffic
Demand Factor for the year in question,
and then adding an amount equal to
True-up Revenues for Access Recovery
Charges for the year beginning July 1

two years earlier.
* * * * *
* * %

(6) A Price Cap Carrier that elects to
receive CAF ICC support must certify

with its annual access tariff filing that
it has complied with paragraphs (d) and
(e) of this section, and, after doing so,

is eligible to receive the CAF ICC
support requested pursuant to
paragraph (f) of this section.

m 4. Amend §51.917 by revising
paragraphs (b)(5), (b)(6), (d)(1)(iii)(D)
and (f)(3) to read as follows:

§51.917 Revenue recovery for Rate-of-
Return Carriers.
* * * * *

(b) EE

(5) True-up Adjustment. The True-up
Adjustment is equal to the True-up
Revenues for any particular service for
the period in question.

(6) True-up Revenues. True-up
Revenues from an access service are
equal to (projected demand minus
actual realized demand for that service)
times the default transition rate for that
service specified by § 51.909. True-up
Revenues from a non-access service are
equal to (projected demand minus
actual realized net demand for that
service) times the default transition rate
for that service specified by § 20.11(b) of
this chapter or § 51.705. Realized
demand is the demand for which
payment has been received, or has been
made, as appropriate, by the time the
true-up is made.

(D) An amount equal to True-up
Revenues for Access Recovery Charges
for the year beginning July 1, 2012.

* * * * *

(3) A Rate-of-Return Carrier that elects
to receive CAF ICC support must certify
with its annual access tariff filing that
it has complied with paragraphs (d) and
(e), and, after doing so, is eligible to
receive the CAF ICC support requested

pursuant to paragraph (f) of this section.
* * * * *

PART 54—UNIVERSAL SERVICE

m 5. The authority citation for part 54
continues to read as follows:

Authority: Secs. 5, 48 Stat. 1068, as
amended; 47 U.S.C. 155.

m 6. Amend § 54.304 by revising
paragraphs (c)(1) and (d)(1) to read as
follows:

§54.304 Administration of Connect
America Fund Intercarrier Compensation
Replacement.

* * * * *

(C) * * *
(1) A Price Cap Carrier seeking CAF
ICC support pursuant to § 51.915 of this
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chapter shall file data with the
Administrator, the Commission, and the
relevant state commissions no later than
June 30, 2012, for the first year, and on
the date it files its annual access tariff
filing with the Commission, in
subsequent years, establishing the
amount of the Price Cap Carrier’s
eligible CAF ICC funding during the
upcoming funding period pursuant to
§51.915 of this chapter. The amount
shall include any true-ups, pursuant to
§51.915 of this chapter, associated with
an earlier funding period.

* * * * *

(d) * k%

(1) A Rate-of-Return Carrier seeking
CAF ICC support shall file data with the
Administrator, the Commission, and the
relevant state commissions no later than
June 30, 2012, for the first year, and on
the date it files its annual access tariff
filing with the Commission, in
subsequent years, establishing the Rate-
of-Return Carrier’s projected eligibility
for CAF ICC funding during the
upcoming funding period pursuant to
§51.917 of this chapter. The projected
amount shall include any true-ups,
pursuant to § 51.917 of this chapter,
associated with an earlier funding
period.
m 7. Amend § 54.901 by revising
paragraphs (c) introductory text and
(c)(2) to read as follows:

§54.901 Calculation of Interstate Common
Line Support.
* * * * *

(c) Beginning January 1, 2012, for
purposes of calculating the amount of
Interstate Common Line Support
determined pursuant to paragraph (a) of
this section that a non-price cap carrier
may receive, the corporate operations
expense allocated to the Common Line
Revenue Requirement, pursuant to
§ 69.409 of this chapter, shall be limited
to the lesser of:

* * * * *

(2) The portion of the monthly per-
loop amount computed pursuant to
§ 36.621(a)(4)(iii) of this chapter that
would be allocated to the interstate
Common Line Revenue Requirement
pursuant to § 69.409 of this chapter.

* * * * *

PART 69—ACCESS CHARGES

m 8. The authority citation for part 69
continues to read as follows:

Authority: 47 U.S.C. 154, 201, 202, 203,
205, 218, 220, 254, 403.
m 9. Amend § 69.306 by revising
paragraph (d)(2) and adding paragraph
(d)(3) to read as follows:

§69.306 Central office equipment (COE).

* * * * *

(d)* * %

(2) Until June 30, 2012, for non-price
cap local exchange carriers, line-side
port costs shall be assigned to the
Common Line rate element. Such
amount shall be determined after any
local switching support has been
removed from the interstate Local
Switching revenue requirement. Non-
price cap local exchange carriers may
use thirty percent of the interstate Local
Switching revenue requirement, minus
any local switching support, as a proxy
for allocating line port costs to the
Common Line category.

(3) Beginning July 1, 2012, a non-price
cap local exchange carrier shall assign
line-side port costs to the Common Line
rate element equal to the amount of line-
side port costs it shifted in its 2011
projected Interstate Switched Access
Revenue Requirement.

* * * * *

m 10. Amend § 69.415 by revising
paragraphs (b) and (c) introductory text
and adding paragraph (d) to read as
follows:

§69.415 Reallocation of certain transport
expenses.

* * * * *

(b) Until June 30, 2012, the amount to
be reallocated is limited to the total
revenues recovered through the
interconnection charge assessed
pursuant to § 69.124 for the 12—month
period ending June 30, 2001.

(c) Until June 30, 2012, the
reallocation of the amount in paragraph
(b) of this section shall be based on each
access element’s projected revenue
requirement divided by the total
revenue requirement of all the access
elements, provided that:

* * * * *

(d) Beginning July 1, 2012, the
amount of the Transport
Interconnection Charges to be
reallocated to each category shall be
equal to the amount of Transport
Interconnection Charge costs the non-
price cap local exchange carrier was
projected to shift to each category in
projecting its 2011 Interstate Switched
Access Revenue Requirement.

* * * * *
[FR Doc. 2013-10562 Filed 5-3—13; 8:45 am|]
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[WC Docket Nos. 10-90, 05-337; DA 13-
807]

Connect America Fund; High-Cost
Universal Service Support

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) primarily addresses the
model platform, which is the basic
framework for the model consisting of
key assumptions about the design of the
network and network engineering. The
Commission also addresses certain
framework issues relating to inputs.

DATES: Effective June 5, 2013.

FOR FURTHER INFORMATION CONTACT:
Katie King, Wireline Competition
Bureau, (202) 418-7491 or TTY: (202)
418-0484.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order in WC Docket Nos. 10-90,
05-337; DA 13-807, adopted on April
22, 2013 and released on April 22, 2013.
The full text of this document is
available for public inspection during
regular business hours in the FCC
Reference Center, Room CY-A257, 445
12th Street SW., Washington, DC 20554.
Or at the following Internet address:
http://hraunfoss.fcc.gov/edocs public/
attachmatch/DA-13-807A1.pdf.

I. Introduction

1. In the USF/ICC Transformation
Order, 76 FR 73830, November 29, 2011,
the Commission comprehensively
reformed and modernized the universal
service and intercarrier compensation
systems to maintain voice service and
extend broadband-capable
infrastructure. As part of the reform, the
Commission adopted a framework for
providing support to areas served by
price cap carriers known as Phase II of
the Connect America Fund. An
estimated eighty-five percent of the
approximately 6.3 million locations in
the nation that lack access today to
terrestrial fixed broadband at or above
the Commission’s broadband speed
benchmark live in areas served by price
cap carriers. The Connect America Fund
will maintain voice service and expand
broadband availability to millions of
unserved Americans living in these
areas within the next five years, and
aims to close this gap entirely within a
decade. Through Phase II, the
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Commission introduced targeted,
efficient support for broadband-capable
networks in these unserved rural areas
as part of its efforts to close the rural-
rural divide and direct funding to parts
of rural America where it is most
needed. Specifically, the Commission
will provide support through “a
combination of competitive bidding and
a new forward-looking model of the cost
of constructing modern multi-purpose
networks.” Using the cost model to
“estimate the support necessary to serve
areas where costs are above a specified
benchmark, but below a second
‘extremely high-cost’ benchmark,” the
Commission will offer each price cap
local exchange carrier (LEC) “a model-
derived support amount [for a period of
five years] in exchange for a
commitment to serve all locations in its
service territory in a state that, based on
the model, fall within the high-cost
range and are not served by an
competing, unsubsidized provider.”

2. The Commission delegated to the
Wireline Competition Bureau (Bureau)
“the task of selecting a specific
engineering cost model and associated
inputs that meet the criteria specified”
by the Commission. Consistent with the
approach taken by the Commission
when it implemented a forward-looking
model known as the High-Cost Proxy
Model (HCPM) to determine support
amounts for non-rural carriers in the
wake of the implementation of the
Telecommunications Act of 1996, the
Bureau’s plan is to adopt a model to
estimate forward-looking costs in two
separate orders. In this first order, we
primarily address the model platform,
which is the basic framework for the
model consisting of key assumptions
about the design of the network and
network engineering. We also address
certain framework issues relating to
inputs.

II. Discussion

3. This order focuses on the platform
components of the cost-to-serve module.
As detailed below, and consistent with
the approach previously taken by the
Commission in adopting its prior
forward-looking model for universal
service support, we adopt a model
platform that will allow the Bureau to
estimate the full average monthly cost of
operating and maintaining an efficient,
modern network. Specifically, the
model will begin by estimating all
capital and operating expenses
associated with a modern network.
Those variously-timed expenditures
will be converted to an average monthly
cost, as described below. Because
providers’ support will be based on this
average cost for five years, while many

components of an actual network have
much longer lives, using this average
cost approach will not compensate
providers for the full cost of a network
within the five year Phase II timeframe.
It will, however, estimate the cost of
providing service in the way that best
approximates the discipline of a
competitive market.

4. The average costs will be based on
an efficient modern network, rather than
a less efficient legacy network
supplemented with incremental
upgrades over time. That is, consistent
with the Commission’s directive to
adopt a “forward-looking” approach, we
will model the costs as if all providers
were able to claim the efficiency
advantages of a modern green-field
build, rather than attempt to model
costs of upgrades and inefficiencies
associated with maintaining and
upgrading legacy networks piecemeal (a
“brown-field”” approach). Although
some commenters have argued that a
“brown-field” approach would result in
lower modeled costs, we find that this
is only because the various brown-field
estimates in the record have each
improperly excluded certain costs.

5. Following the assumption of a
maximally efficient modern network,
modeled costs will be based on an IP-
based FTTP network of a wireline
telecommunications provider, capable
of providing both voice and broadband.
Customer locations, both residential and
business, will be placed in individual
census blocks, and a network topology
will be constructed to serve all of those
locations. Consistent with the
Commission’s approach when it
developed the HCPM in the 1990s, the
model will calculate necessary
interoffice transport (i.e., middle mile),
which, in a modern network, would
connect all central offices with internet
gateways. The model will provide the
capability to vary certain input values
relating to the cost of construction based
on physical geography within a given
state. Costs will be calculated on a
census block level.

6. Although a large number of
important decisions regarding input
values and other issues remain,
preliminary estimates based on the
current version of the CAM suggest that
this better calibrated approach results in
more reliable cost estimates of an
efficient provider. Using the platform
decisions adopted in this Report and
Order, we estimate that per-location
costs for the highest cost areas (those
potentially available for Phase II
funding) are roughly 20-25 percent
lower in the current version of the CAM
than in the cost model submitted by the
ABC Coalition prior to the

Commission’s adoption of the USF/ICC
Transformation Order. The work done
to date thus has modified aspects of the
CQBAT model that led to an
overstatement of the costs of providing
broadband-capable infrastructure in
Phase II areas.

A. Threshold Model Design/Platform
Issues

1. General Approach to Cost Estimation

7. Consistent with Commission
precedent, the model platform that we
adopt today will calculate a levelized
cost that represents an estimate of the
average monthly forward-looking cost of
an efficient provider. Those costs
include both capital and operating
expenses. Recovery for each asset class,
for example, poles, conduit, etc., will be
spread out evenly over the useful life of
the asset class according to empirical
estimates of the rate at which elements
of the asset class are retired. Costs will
be levelized to produce a constant
monthly cost throughout the life of each
asset, which in many cases may exceed
20 years or more. Because a significant
driver of network costs are assets with
an accounting lifetime of 20 years or
more, such as loop plant, the levelized
cost calculated by the model will
provide recovery for only a portion of
the cost of the network over the five-
year term of Phase II. In other words, as
discussed more fully below, the model
platform will calculate costs assuming
that the supported network will retain
significant value at the end of the five-
year term of Phase II support.

2. Network Design

8. In the USF/ICC Transformation
Order, the Commission delegated to the
Bureau the authority to select the
specific engineering cost model,
including the modeled network
architecture. The Commission indicated
that the Bureau’s “ultimate choice of a
greenfield or brownfield model, the
modeled architecture, and the costs and
inputs of that model should ensure that
the public interest obligations are
achieved as cost-effectively as possible.”

9. In the Model Design PN, 77 FR
38804, June 29, 2012, the Bureau sought
comment on, among other things, the
choice of a green-field or brown-field
model; whether the model should
estimate the costs of FTTP or Digital
Subscriber Line (DSL) (including Fiber-
to-the-Node (FTTN)) technology; and
what terminal value to assign to the
modeled network (e.g., book value or
zero value). The Bureau also sought
comment on whether the model should
estimate the total costs of serving the
entire service area so that shared costs
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may be distributed between areas that
are eligible and ineligible for support, or
estimate only the standalone costs of
areas eligible for support; how shared
network costs should be distributed to
the census-block (or smaller) area; and
whether the model should calculate
support for areas to which broadband
has already been deployed or only for
unserved areas.

10. As discussed below, we conclude
that the Connect America Cost Model
will be a green-field FTTP model with
the terminal value of the network at the
end of the five-year term determined by
the book value of the assets. As
explained in the Model Design PN, the
issues of network technology (e.g., FTTP
or DSL), design (green-field or brown-
field) and terminal value (e.g., book
value or zero value) are interrelated. We
conclude that using a green-field FTTP
model paired with book value is the best
choice for estimating the most efficient
forward-looking cost of providing
service over a voice and broadband-
capable wireline network in price cap
areas.

a. Green-field vs. Brown-field

11. We find that using a green-field
model is more appropriate than using a
brown-field model, for three principle
reasons. First, a green-field model is
consistent with Commission precedent,
including the USF/ICC Transformation
Order. Second, a green-field model
provides an estimate of costs that
creates appropriate incentives to
invest—that is, it best approximates the
discipline provided by a competitive
market. And finally, a green-field model
can be implemented in a straightforward
and timely manner. Contrary to some
commenters’ assertions, we conclude
that a green-field model does not over-
compensate providers. Indeed, a
levelized green-field approach is likely
to result in no more support than a
properly calculated levelized brown-
field approach because it approximates
the average long-run cost of an efficient
modern network optimized for voice
and broadband, rather than the average
long-run cost of a less efficient legacy
voice network plus broadband upgrades.

12. First, a green-field approach is
consistent with Commission’s
determination in the USF/ICC
Transformation Order in that it would
use a forward-looking cost model to
identify price cap areas eligible for
Connect America Phase II support, as
well as other Commission precedent. A
green-field approach is forward-looking
because it estimates the cost of the
ongoing provision of specific services by
developing a hypothetical efficient,
modern network to calculate the

minimum cost of providing such
services now and in the future, given
current technology and input costs. It
does not take into account historic costs
or whether the carrier historically
recovered its earlier investments in the
existing network, other than what is
provided through the monthly levelized
cost stream going forward.

13. A green-field model is consistent
with the approach taken by the
Commission in developing and adopting
its previous voice cost model, the
HCPM. Even though legacy voice
networks existed throughout the nation
at that time, often including less-
efficient older technologies or
inefficient network routing, the
Commission concluded that the
appropriate way to determine support
was to estimate the cost of an efficient
modern network to provide voice
service, assuming only the existence of
incumbent central offices and current
wire centers (referred to as the
“scorched node”” approach). Consistent
with this longstanding precedent, the
green-field approach we adopt will
calculate (1) the minimum, levelized
cost of a voice and broadband-capable
network today, using current, rather
than historic, technologies and prices,
and (2) the minimum costs of continued
provision of voice and broadband
services on that network, including the
costs of maintaining the network’s
capabilities in each year going forward.

14. Second, consistent with
longstanding Commission precedent, we
adopt a green-field approach because it
estimates costs in a manner that
provides appropriate forward-looking
incentives to invest. A forward-looking
approach to cost modeling does not ask
whether or to what extent carriers’ have
recovered their costs from past
investments. Instead, a forward-looking
model calculates costs at a level
expected to recover all network costs
over the long term, accounting for
investment risk and anticipated
demand, comparable to a market with
sustainable competition. In such a
regulatory environment, recipients of
support should receive appropriate
forward-looking compensation for risks
that are intended to mimic the risks that
competitive firms face in markets where
subsidies are not provided.

15. We are not persuaded by the
argument that using a green-field model
for Connect America Phase II will over-
compensate the price cap carriers over
a five-year period because the actual
replacement costs incurred over the
next five years may in some instances be
less than the green-field levelized cost.
The Commission previously has
concluded that forward-looking

economic costs—not actual costs—are
the proper framework for determining
universal service support, and the
Commission specifically directed the
Bureau to use a forward-looking
approach in the USF/ICC
Transformation Order. Moreover,
whether an individual price cap carrier
would actually spend more or less than
model-determined support over the
course of the five-year term will depend
on where the individual price cap
carriers that make a state-level
commitment are in their respective
investment cycles. Carriers have made
and must continue to make investments
that last substantially longer than five
years, incurring costs that do not, year-
by-year, match their revenues (even for
the case of commercially-viable
investments). Those carriers that must
undertake a relatively high level of asset
replacement may therefore face higher
costs than the modeled costs. Others
will face lower costs. Allowing monthly
recovery of the model’s levelized cost
means, on average, all carriers will earn
an amount that would allow them to
maintain the specified levels of service
going forward over the longer term.

16. Indeed, a green-field model may
calculate costs lower than actual costs
because it may overstate the degree to
which carriers are able, in practice, to
optimize their network. Carriers do not
have the luxury of building their
networks from the ground up to meet
today’s demand. Rather, they augment
their networks piecemeal, with each
upgrade subject to past investment
decisions that may not always have
been based on accurate forecasts of
demand and technology developments.
Consistent with Commission precedent
in adopting a green-field model to
estimate the forward-looking cost of
voice service, we find that, on balance,
the green-field approach should provide
a reasonable overall approximation of
costs for Phase II implementation.

17. Third, a forward-looking green-
field approach can be implemented in a
straightforward and timely manner,
allowing the fastest possible
deployment of new broadband in price
cap territories. Each version of the CAM
released to date contains the capability
to estimate the costs of a green-field
FTTP network. Moreover, the ABC
Coalition previously submitted into the
record of this proceeding more than a
year ago a green-field model. As a result,
the public and Bureau staff have had
ample opportunity to analyze the
attributes and the usefulness of a green-
field model for implementing the
Commission’s universal service policies.
These submissions build on a
substantial history of use of green-field
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models in a variety of regulatory
contexts. In contrast, as discussed in
more detail below, we are not satisfied
that any version of the CAM has yet
provided a reasonable way of estimating
brown-field costs. We therefore
conclude that adopting a green-field
model platform now, so that parties can
focus their attention on input values,
will facilitate the timely conclusion of
the Phase II cost model development
process, and thereby accelerate the
deployment of broadband-capable
networks to unserved Americans.

18. In contrast to a green-field
approach, there are significant
drawbacks to a brown-field approach.
First, notwithstanding arguments to the
contrary, a brown-field approach is not
entirely forward-looking. It represents a
hybrid approach that falls between a
true forward-looking approach, which a
green-field model approximates, and a
historic cost approach. A brown-field
approach assumes existing
infrastructure as of a point in time and
adds the ongoing costs of this
infrastructure to the cost of additional
network upgrades necessary to provide
a desired set of services in the future. As
an example, existing fiber transport,
and/or the last few thousand feet of
copper terminating at an end-user
location, could potentially be used to
supply voice and broadband service. For
these portions of the network, a brown-
field approach would estimate costs
based on the existing network facilities,
rather than on a modern, efficient
network.

19. Second, there would be serious
practical hurdles to overcome before we
could implement such an approach. The
Bureau considered two possible ways to
implement a brown-field approach: one
that identifies those assets actually in
place, and then considers the
incremental cost of making that existing
network broadband-capable, and
another that produces a hypothetical
model of a voice-only network, and then
considers the incremental cost of adding
broadband capability to that network.
Both approaches raise significant
practical difficulties.

20. The first approach to brown-field
modeling has significant backward-
looking elements not present in a green-
field approach and is substantially more
complicated than a green-field
approach. In particular, this brown-field
approach would require identification
of the specific existing network assets
that are assumed to be retained. Thus,
we would need to develop a model that
accurately represents the existing
network infrastructure and determine
what parts of the existing network can
be used; we then would estimate the

cost of any incremental upgrades
required to meet the Commission’s
service obligations going forward,
including the costs that would be
necessary going forward to maintain the
entire network’s capabilities. In contrast
to a green-field approach, this brown-
field approach would require a
substantial backward-looking exercise
in which those components of the
network that already exist must be
identified and located, and
characterized in terms of their age and
capabilities going forward (e.g., gauge of
copper wire, etc.). Additionally, this
brown-field approach would model the
forward-looking costs of augmenting the
existing network to make it broadband-
capable. In comparison to a green-field
approach, such an exercise would likely
require far more data, because existing
network investments would need to be
catalogued, and it would present a more
complex cost optimization, because the
optimal network would be designed to
account for the elements of the existing
network that would be efficient to keep.
This would be particularly complex,
requiring the Bureau to make decisions
about what assets should be retained,
and what should be replaced.

21. The second approach to brown-
field modeling would be to estimate the
green-field cost of the existing network
and then estimate the incremental cost
of making that network fully broadband-
capable. This approach avoids the
difficulties of cataloging existing
network infrastructure, and of having to
optimize taking historical investment
decisions into account, but has the
peculiarity of using a hypothetical
optimized green-field cost model to
estimate the cost of an existing network.
While such an approach would limit the
amount of data that would be required
and would avoid some of the backward
looking nature of the first approach, it
only obliquely meets the ostensible
objective of a brown-field approach,
which is to assume that all existing
infrastructure will be retained, with
upgrades to make that network fully
broadband-capable. In addition, taking
this approach still would require the
Bureau to make a substantial number of
assumptions about the age and quality
of existing assets and therefore
significantly broaden the reasonable
range of outcomes, compared to a green-
field model. The Bureau first would
have to determine which hypothetical
assets are assumed to exist as the
starting point, and then model the
investments required to make that
network capable of supplying
broadband. In contrast, the green-field

approach requires only modeling a
current generation, modern network.

22. We are not persuaded by ACA’s
argument that a brown-field approach
would result in cost estimates
substantially lower than a green-field
model, and therefore expand the
number of unserved homes that could
receive broadband given the fixed
budget for Phase II. ACA’s attempts to
estimate brown-field costs exclude some
costs that should be included in a
proper brown-field model. In response
to the Model Design PN, ACA argues
that “the CQBAT model [submitted by
the ABC Coalition] includes
functionality to allow for the modeling
of a brownfield DSL build-out.” In fact,
that function in CQBAT simply
eliminated all capital expenditures for
certain network elements, such as
copper loops. ACA acknowledged that
CQBAT did not adequately account for
the operating expenses associated with
the copper portion of the loop, copper
replacement in cases where plant needs
to be replaced, and loop conditioning
costs on a granular level, but argued that
adding these functionalities to the
model should not be difficult.
Subsequently, in October 2012, ACA
filed additional estimates of brown-field
costs based on CQBAT runs under
various scenarios, each of which
excluded certain capital costs, such as
copper loops, necessary for providing
ongoing service from the calculations,
and we find it would be appropriate to
take these costs into account in a brown-
field model. Therefore, we are not
persuaded that the calculations
provided by ACA appropriately reflect
the cost estimates of a brown-field
approach, and conclude that ACA does
not provide a reliable estimate of the
number of homes that would become
served by broadband in Phase II.

23. While CAM version 3.0 contains
a feature that attempts to approximate
brown-field costs, we still do not believe
this approach fully corrects the issues
associated with the CQBAT model’s
brown-field approach. This “brown-
field adjustment” was intended to
capture the replacement cost of existing
plant as those assets are retired, but not
to capture the cost of existing plant that
is continued to be used to provide the
existing services. That is, the calculation
captures the cost of providing service
when an asset is retired, but not of
providing service until that point. We
therefore conclude that additional costs
would have to be added to this brown-
field adjustment to properly take into
account the existing assets necessary to
provide and maintain voice and
broadband services on an ongoing basis.
In fact, we now are convinced that if all
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these costs are properly accounted for,
brown-field modeling should provide
cost estimates no lower than, or
potentially higher than, a green-field
approach.

24. In sum, we find that a green-field
cost approach is the preferable approach
to calculate the cost of a forward-
looking network. It is more consistent
with the Commission’s directive and
prior precedent, and we conclude that
there are no persuasive arguments that
using a green-field approach would
result in overpayments to the price cap
carriers. In contrast, development of a
suitable brown-field model would likely
take a considerable amount of
additional time and delay in
implementation of Connect America
Phase II, because it is a much more
complex undertaking with little
precedent to guide staff efforts.

b. FTTP

25. We also conclude the best
approach to meet the Commission’s
directive that we adopt a forward-
looking cost model is to estimate the
costs of a FTTP network rather than a
twisted copper pair DSL network. As
explained in the Model Design PN, a
DSL network “is only forward looking
from the perspective of decisions made
a decade or more in the past,” and “has
higher expected operating expenses and
is more likely to require significant
additional investment to make faster
broadband offerings available.”
Although some price cap carriers may
choose to extend broadband to unserved
areas in the near term by shortening
copper loops, rather than deploying
FTTP, the most efficient wireline
technology being deployed today in new
builds is FTTP. Network construction
costs are essentially the same whether a
carrier is deploying copper or fiber, but
fiber networks result in significant
savings in outside plant operating costs
over time. If an efficient carrier were to
design a new wireline network today, it
would be an all Internet protocol (IP)
fiber network, not a circuit switched
copper network, because such a network
would be cheaper and more scalable
over time. Indeed, an IP fiber network
would be the appropriate choice for a
wireline network even if there were no
service obligation to extend broadband.
Therefore, FTTP is more consistent with
a forward-looking approach.

c. Methodology for Determining
Terminal Value

26. The model platform that we adopt
today provides capital recovery through
what is termed depreciation. We
conclude that the model should
determine the terminal value of the

network based on “book value”
calculated as the difference between
investment and economic depreciation,
which takes into account the economic
life of the equipment and infrastructure.
Specifically, the model will calculate
book depreciation expense based on
equal-life-group methodologies, using
Gompertz-Makeham survivor (mortality)
curves and projected economic lives.
The model will adjust the survivor
curves, however, so that the average
lifetime of the asset falls within the
range of expected accounting lifetimes
authorized by the Commission. This
approach is consistent with the
methodology used in the Commission’s
previous cost model used to determine
support amounts for the non-rural LECs,
HCPM, and supported in the current
record.

27. In the virtual workshop, the
Bureau sought comment on whether any
of the projected lives used in HCPM are
outdated and should be modified. The
ABC Coalition recommended that the
Bureau uses the same economic lives for
assets as HCPM, while ACS suggested
the Commission’s economic lives are
too long and should be updated. Based
on our review of the record, we now
conclude the model will utilize the
same economic lives for assets as
specified by the Commission previously
when it adopted the HCPM, when
determining the monthly cost of capital
investments. As the ABC Coalition
notes, for more than a decade, these
economic lives for assets have been
widely used in cost models in state
regulatory proceedings. We are
persuaded that it would be
administratively burdensome to
establish new values, which would
unnecessarily delay implementation of
Connect America Phase II. We recognize
that to the extent economic lives are
overstated for particular assets that
would result in a systematic
understatement of costs, but no party
has submitted any evidence in the
record demonstrating that this effect
would result in a material change in
support levels thwarting achievement of
the Commission’s universal service
objectives.

28. As the Bureau explained in the
Model Design PN, the annual cost and
support values are highly dependent on
the terminal value, because the five-year
support period is much shorter than the
average lifetime of all of the asset
classes in the model. At the end of five
years, a FTTP network would have
significant commercial value. Because
estimating commercial value at the end
of the five-year term would require
making a number of assumptions about
the evolution of technology and the

marketplace, we conclude that using
book value is the best approach. Using
a terminal value of zero, as some parties
advocate, would permit carriers to
recover the entire cost of the network
over five years, and assume the network
had no future commercial value. We
find that to be an unreasonable
assumption and would over-compensate
carriers, so we decline to use a zero
terminal value in CAM.

3. Assigning Shared Network Costs

29. The Commission concluded in the
USF/ICC Transformation Order that it
would use a forward-looking model
capable of determining “on a census
block or smaller basis, areas that will be
eligible for CAF Phase II support.” As a
threshold matter, we conclude that the
model will calculate costs at the census
block level, except in those instances
where a census block is split between
two service providers. The model will
calculate costs at a significantly more
granular level than the Commission’s
prior forward-looking model, HCPM,
which calculated costs at the wire
center level. There are approximately 11
million census blocks, compared to
approximately 20,000 wire centers. We
therefore conclude that calculating costs
at the census block level will be
sufficient to meet the Commission’s
objective of targeting support to high
cost areas.

30. The Commission also concluded
that “it would be appropriate to exclude
any area served by an unsubsidized
competitor” that meets the
Commission’s initial performance
requirements. Most costs in a network
are shared costs. As a result, the method
used to attribute the costs of shared
plant to eligible and ineligible areas and
among census block or smaller areas
will have a significant effect on the
relative cost of serving different areas.

31. In the Model Design PN, the
Bureau asked how shared network costs
should be assigned between eligible and
ineligible areas. Specifically, the Bureau
asked whether costs should be modeled
for the entire service areas and then
allocated between eligible and ineligible
areas or costs should be estimated only
for the eligible areas on a standalone
basis.

32. We conclude that the Connect
America Cost Model will model the
total cost of serving an entire service
territory within a state, rather than
calculating the standalone costs of
serving only eligible census blocks, and
then, as more fully discussed below,
allocate the shared costs between
eligible and ineligible census blocks.
Modeling the costs associated with a
complete network (i.e., including both
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eligible and ineligible census blocks)
and then assigning shared costs between
the eligible and ineligible census blocks
has significant benefits. First, it more
accurately depicts an economically
efficient network and provider. An
economically efficient network would
cover all or most locations in a given
service territory, rather than only
serving a small subset of locations that
lack broadband. Indeed, building a
network to only serve those locations
that lack broadband would likely result
in higher cost estimates for those areas
than otherwise would be the case,
because the service provider would
have to deploy less than optimal routing
to reach those pockets of customers that
are in eligible census blocks. Moreover,
an economically efficient provider
would not generally cede a large
fraction of customers within its service
territory to unsubsidized competitors;
rather, it would seek to compete in
those areas where a positive business
case exists. Modeling the entire network
and then making adjustments to
determine support for particular census
blocks where there is no unsubsidized
competitor is a reasonable way to
proceed. Finally, the Bureau notes that
this approach has broad support in the
record. For these reasons, the Bureau
finds that it is appropriate for the
Connect America Cost Model to model
the total cost of serving the entire state,
not the standalone costs of only serving
eligible census blocks, and then allocate
shared costs between eligible and
ineligible census blocks.

33. In the Model Design PN, the
Bureau also asked how to allocate
shared costs consistent with the
requirement in the USF/ICC
Transformation Order that the model be
capable of determining “on a census
block or smaller basis, areas that will be
eligible for CAF Phase II support.”
Shared costs need to be allocated not
only between eligible and ineligible
areas, but among census blocks in
eligible areas so that the costs of serving
each individual census block can be
estimated. The Bureau sought comment
on two potential options: (1) A
subtractive method, in which the model
would estimate only those costs to serve
eligible areas that are over and above the
costs of serving the ineligible areas, and
(2) a pro rata method, in which costs
would be assigned to eligible and
ineligible areas on some pro rata basis
or using some other formula. The
Bureau indicated a general preference
for the subtractive method, but
acknowledged that the computational
complexity of the subtractive method
might make it difficult or impossible to

implement in practice. Subsequently, as
part of the virtual workshop, the Bureau
sought comment on a possible approach
to the subtractive method.

34. Based on our review of the record
and our development of CAM to date,
we now conclude that the model will
use a pro rata method for assigning
shared costs. The Bureau gave
significant consideration to a subtractive
approach for assigning costs, and there
was support in the record for such an
approach. Ultimately, however, we find
that the computational complexity and
the novelty of the subtractive approach
renders it too difficult to implement.
The cost-causation approach contained
in the current version of CAM (CAM
version 3.0) provides a practical method
of assigning shared costs in a reasonable
manner. Specifically, the model will use
a “cost causation” method that assigns
a fraction of the costs associated with a
shared network facility according to the
relative number of customers in each
area using the facility. Using cost
causation to allocate costs is consistent
with the current High-Cost Proxy
Model, the model submitted by the ABC
Coalition and the National Broadband
Plan modeling. For that reason, the
Bureau concludes that the cost-
causation approach for sharing costs
between eligible and ineligible census
blocks is appropriate for use in the
Connect America Cost Model.

4. Calculation of Costs for Price Cap
Carriers’ Currently Served Locations

35. We conclude the model platform
will estimate the costs of serving
locations irrespective of whether they
are currently provided broadband by the
ILEC. We find that this approach is
consistent with the Commission’s goals
and directives in the USF/ICC
Transformation Order. While the
Commission sought to “extend[]
broadband to millions of unserved
locations,” it also recognized the
importance of “sustaining existing voice
and broadband services.” We therefore
reject the Joint Michigan Competitors’
claim that the model should exclude
broadband-served areas because the
Commission’s focus is on deploying
broadband to unserved areas, and ACA’s
claim that broadband-served areas
should only receive ongoing support for
maintenance and operational
expenses—not for capital expenses.

36. We will presume, consistent with
the Commission’s direction and
predictive judgment, that locations that
exceed a specified cost benchmark,
which will be determined in a future
order, will require support on an
ongoing basis based on the total
levelized cost of sustaining existing

voice and broadband services at
reasonable end-user rates. As we noted
in the Model Design PN, carriers may
have deployed broadband in certain
areas based on past universal service
support and intercarrier compensation
revenues. Even where carriers may have
deployed broadband to fulfill merger
commitments, because they received
another source of funding, or for other
reasons, such carriers still may require
funding to sustain the previous
broadband deployment. And as we
explained above, providing support for
only maintenance and operational
expenses would not cover the entire
cost of sustaining service.

37. Moreover, treating locations
currently served by the incumbent
differently from completely unserved
locations is inconsistent with a using a
green-field approach to estimate the
costs of an efficient modern network
optimized for voice and broadband.
Treating served and unserved locations
differently would require modeling
actual historical network deployment,
rather than an efficient forward-looking
network. This is functionally similar to
the first approach to brown-field
modeling, which would require an
extensive data collection, while
unnecessarily delaying implementation
of Phase II.

38. Accordingly, we reject
commenters’ claims that areas already
served by broadband do not require
ongoing support, (or only require
limited ongoing support), and we
conclude that the model will include
and calculate ongoing support for high-
cost locations above the cost benchmark
that are both served and unserved by
broadband. We note that this is
consistent with the Commission’s
approach when it adopted HCPM; it
calculated the cost of an efficient
provider to provide voice service
throughout the territory of a non-rural
LEC, even though those LECs already
provided voice.

5. Treatment of Non-Contiguous United
States

39. The Commission has “direct[ed]
the [Bureau] to consider the unique
circumstances of [Alaska, Hawaii,
Puerto Rico, the U.S. Virgin Islands and
Northern Marianas Islands] when
adopting a cost model.” The
Commission further directed the Bureau
to determine whether the cost model
provides sufficient support to these
areas, and if, in the Bureau’s
determination, the model does not
provide these areas with sufficient
support, the Commission granted the
Bureau the discretion to ‘“‘maintain
existing support levels, as modified in
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this Order, to any affected price cap
carrier, without exceeding the overall
budget of $1.8 billion per year for price
cap areas.” The Bureau has sought
comment to further develop the record
on these two options for areas outside
the contiguous United States, and the
associated service obligations.

40. The decisions we make herein do
not prejudge whether modifications to
the model platform or input values
should be made with respect to the non-
contiguous United States, or support
levels for those areas should be frozen.
We will address those arguments at a
future date.

B. Customer Locations and Outside
Plant Design

41. As the Commission recognized
when it adopted the model platform for
HCPM, outside plant—namely, the loop
facilities between switches and the
customer premises—constitutes the
largest portion of total network
investment, and the design of outside
plant facilities depends heavily on the
location of customers. Business
customer information is important not
only for locating business customers,
but also for scaling the network
infrastructure to ensure that the costs of
shared resources are appropriately
shared among all users. The placement
of customer locations thus is an
important element of the CAM platform.

1. Customer Locations

42. In the Model Design PN, the
Bureau proposed to use a commercial
data set for residential customer
location data, but also sought comment
on two alternatives: Using official
government census data, which would
provide the number of housing units in
a census block but no geocodes, and
collecting actual customer location data
from providers. For business locations,
the Bureau proposed using government
data from the U.S. Bureau of Labor
Statistics (BLS) Economic Census, but
also sought comment on using
commercial data sources. The Bureau
sought further comment via the CAM
virtual workshop on methods for
determining customer locations.

43. Few commenters offered any
comments about customer locations
data. In the absence of actual geocode
information, the ABC Coalition supports
using a methodology that uses a
combination of data sources to estimate
the number of customer locations by zip
code and then distribute those locations
randomly along roads in the census
block. The only commenter suggesting
an alternative source for customer
location data is the National Association
of State Utility Consumer Advocates

(NASUCA), which proposed the
Commission obtain E911 databases and
translate the addresses into geocodes
that can be used in the cost model. If the
Commission uses census data, NASUCA
argues that these data should be
augmented by geocoded data provided
by the carriers in census blocks above a
certain size.

44. We adopt a model platform that
will use a combination of commercial
data set (GeoResults Q3 2012) and
census data to determine residential and
business locations. Specifically, the
model will use GeoResults Q3 2012,
which provides an address-based
residential data set of households. To
the extent there are discrepancies
between the location counts from
GeoResults and 2011 census housing
unit estimates, the GeoResults count
will be adjusted upward or downward
to conform to the census, with the
records for the requisite number of
locations to be added or subtracted
selected in a random manner. We
conclude the model also should use
GeoReults for business location data,
because those data are more current and
include more businesses than the BLS
economic census data. GeoResults also
provides a national building file, which
is used to identify buildings that have
both residential and business customers.
The model will use additional data
sources to identify the locations of
community anchor institutions and cell
towers.

45. The CAM will use geocoded
locations wherever possible, and place
locations that cannot be geocoded
randomly along the roads within the
census block. This is an improvement
upon the approach previously taken by
the Commission when it implemented
HCPM. By using geocoded data where
available, the model will estimate with
greater precision the amount of feeder
plant necessary to reach all locations,
which should result in more accurate
cost estimates than the prior forward-
looking cost model utilized by the
Commission, which assigned all
locations randomly along roads using
Topologically Integrated Geographic
Encoding and Referencing (TIGER) data.

46. We find that using these data is
preferable to using E911 data,
supplemented by carrier-provided data,
as suggested by NASUCA. First,
NASUCA does not specifically identify
the E911 database(s) that it contends
should be used. Moreover, an approach
based on E911 databases would
potentially introduce inconsistencies in
the model across states, because each
state and, in many instances depending
on state and local regulations,
individual Public Safety Answering

Points (PSAPs), are responsible for their
E911 databases, and these databases
differ in methodology, completeness
and accuracy. Using a consistent
methodology throughout the nation will
lessen the likelihood of inconsistencies
in cost estimates among states, which
could skew the relative distribution of
support in unknown ways among the
states.

47. We conclude that it is not feasible
to develop a model platform that
incorporates actual customer locations
for all locations. There is no publicly
available source of nationwide geocoded
location data, and commercial data
sources do not provide geocodes for all
locations. Even if the price cap carriers
provided the Commission with their
geo-coded customer database, or address
list if they do not have geo-coded
customer locations, these data bases
would only include the incumbent local
exchange carriers’ customers and not all
the housing units in the census block.
Doing a mandatory data collection that
collected customer location information
from cable operators and other non-
incumbent providers would be a
significant Commission undertaking,
and it would impose burdens on those
providers. Nothing in the record before
us suggests that the incremental
improvement in precision of locations
that would result from such a
mandatory data collection would be
worth the costs in terms of burden on
both the Commission and outside
parties. Accordingly, we conclude that
GeoResults, trued-up with Census data
for residential locations, is the best
source of customer locations because of
the number of locations that are
geocoded. The final model will use the
methodology in CAM version 3.0 for
assigning included locations that cannot
be geocoded along road segments.

2. Clustering

48. We adopt a clustering approach
that uses road-based routing to
determine the maximum size of the
clusters. Once customer locations have
been identified, the model must
determine how to group and serve those
customers in an efficient and
technologically reasonable manner.
Consistent with past Commission
precedent for forward-looking cost
models, the objective is to group
customers into serving areas in an
efficient manner to minimize costs,
while maintaining a specified level of
network performance equality. Like
HCPM, our model platform will design
clusters consistent with engineering
constraints, grouping customers so that
they are no further away than allowed
by network design to deliver services
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meeting the Commission’s performance
requirements. CAM will improve the
approach previously used by the
Commission in HCPM, however, as it
will use road-based routing to determine
the maximum size of the clusters. Thus,
clusters defined by CAM are likely
smaller, but more realistic estimates of
cluster size, resulting in more accurate
cost estimates. By using road segments
in clustering, the CAM model avoids the
problem of having the length of some
loops modeled along roads exceed the
maximum loop length necessary to
provide service meeting specified
standards. The ABC Coalition supported
this approach, and no party objects to
using this clustering methodology for
modeling costs in the contiguous United
States. We conclude that the model will
include the clustering methodology
currently incorporated into CAM
version 3.0.

3. Routing

49. We adopt the routing methodology
used in CAM, which builds plant along
roads and uses a minimum spanning
tree algorithm. Although HCPM allowed
for minimum spanning-tree
optimization of routes, it did not use the
road network. CAM, on the other hand,
represents an enhancement to the
approach taken by the Commission in
developing a forward-looking model in
the 1990’s, as it lays loop plant along
actual road segments and utilizes a
spanning tree algorithm to find the
lowest cost route to serve all customer
locations along road paths. The ABC
Coalition supported this approach, and
no party objects to using this routing
methodology for modeling costs in the
contiguous United States. We conclude
that the model platform will include the
CAM version 3.0 algorithm for routing
loop plant and feeder network.

4. Sizing Network Facilities

50. We adopt a model platform that
will size network facilities such that
there is sufficient capacity at the time of
peak usage. The model platform
accomplishes this by ensuring that the
size of each link in the network is
sufficient to support peak usage busy
hour offered load, taking into account
subscriber usage capacity (GB/month/
subscriber) as well as throughput
(Mbps) and take-rate. This method is
basically the same approach that was
taken in the National Broadband Plan
modeling. Because voice is the
supported service, the model also takes
into account peak demands associated
with voice service in the sizing
calculations. No party objects to this
general approach to network sizing. The
ABC Coalition agrees that sizing

broadband facilities based on
throughput required at the time of peak
usage is reasonable, while noting that
the peak demands associated with voice
service should be included in the sizing
calculations if voice capability is to be
added to the model. We will address the
specific input values the model will use
for busy hour under load in a future
order.

C. Switching and Interoffice Facilities

1. Voice Capability

51. In the USF/ICC Transformation
Order, the Commission determined that
“voice telephony service” is the service
supported by federal high-cost universal
support. All recipients must offer voice
telephony service. In addition, as a
condition of receiving support, all
recipients must offer broadband service.

52. We adopt a model platform that
estimates the cost of an IP-enabled
network capable of providing voice
service. The cost is modeled on a per-
subscriber basis and takes into account
the cost of hardware, software, services,
and customer premises equipment to
provide carrier-grade Voice over
Internet Protocol (VoIP) service. No
party objects to this general
methodology for including voice
capability to serve the contiguous
United States, and the ABC Coalition
supports this approach. We conclude
that the appropriate forward-looking
way to model a network today that
provides voice service is to design an
all-IP network. The specific inputs used
to calculate the per-subscriber cost will
be addressed in a future order.

2. Interoffice Facilities

53. We adopt a model platform that
ties central offices to the nearest tandem
location, ties tandems together, and uses
efficient routing paths for all
connections, using information from the
Local Exchange Routing Guide database.
The model platform assumes Ethernet-
based fiber connections among wire
centers and between wire centers and
tandem switches, including the use of
wave division multiplexing gateways.
Additionally, the model platform
connects each hierarchy to the nearest
(lowest cost) Internet access point
regardless of ownership. The model
platform also uses routing along roads to
determine the cost of deploying fiber to
make connections, and includes
Broadband Remote Access Services and/
or gateway costs. No party objects to this
general approach for the contiguous
United States, and the ABC Coalition
supports this approach. This is
consistent with the HCPM, which also
included the middle mile costs of

providing service. We will address cost
inputs related to interoffice transport in
a future order.

D. Framework for Capturing Variations
in Cost

54. As discussed more fully below,
the CAM will utilize differing
assumptions for certain input values
based on three geographic density
zones, and will adjust certain input
values for labor and materials based on
the three-digit zip code.

1. Plant Mix Based on Density Zone

55. The cost of a modern broadband
network varies significantly based on
the type of infrastructure used to deploy
the wires—specifically whether the
wires are underground, buried or aerial.
Most networks rely on all three types of
plant in varying degrees, with the
precise mix of plant dependent on many
factors. A model used to estimate the
costs of deploying a network must
therefore make assumptions regarding
the mix of plant used in the network.

56. We adopt a model that assumes
that each state is made up of three
density zones—urban, suburban, and
rural. For each density zone, the model
will assume a specific plant mix for
each of three different parts of the
network—distribution, feeder, and inter-
office transport. As a result, each state
will have a matrix of nine different
density zone/network component
combinations, each of which has its
own mix of underground, buried, and
aerial plant. In addition, the model will
include a nationwide set of plant mixes
for each density zone and network
component, which may be used in any
state for which specific inputs may not
be available.

57. The Bureau concludes that this
methodology will provide sufficiently
granular variation in the mix of plant in
the entire network. We recognize that
the HCPM varied cost by nine density
zones, but no party in the current
proceeding objects to using three
geographic zones. The ABC Coalition
notes there was no variation in the plant
mix between the least dense zones in
HCPM, which together correspond to
the rural zone in the model we are
evaluating.

58. No commenter objected to the
general principle that plant mix should
vary according to density zones, with
different plant mix values in different
areas. Rather, the parties that addressed
this issue argued there should be a
process to document the development of
the specific input values to be used. The
source and specific percentages of plant
mix to be used in the matrix will be
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determined in a future order addressing
inputs.

2. Material and Labor Cost Adjustments
Based on Location

59. We adopt an approach that
utilizes uniform input values for various
capital costs, with adjustments for
regional variations in labor and material
costs. We conclude that this approach to
development of a forward-looking
model is consistent with past precedent.
In the HCPM Inputs Order, 64 FR 67372,
December 1, 1999, the Commission
determined nationwide default values
are generally more appropriate than
company-specific input values for a
forward-looking model. It noted that the
universal service support mechanism is
“based on the estimated costs that an
efficient carrier would incur to provide
the supported services, rather than on
the specific carrier’s book costs.” It
concluded that ““it would be
administratively unworkable to use
company-specific values in the federal
nationwide model.” At the same time,
however, the Commission recognized
the desirability of having data that
accurately and objectively reflect
“variations in forward-looking costs
based on objective criteria,” and it
stated that it was open to additional
modifications of inputs in the future.
Thus, although the Commission did not
adjust costs for regional variation in
adopting HCPM, it expressly recognized
that a forward-looking model could
appropriately recognize variations in
cost.

60. Our forward-looking model will
use regional cost adjustment factors to
capture variation in labor and materials
costs by three-digit ZIP codes. Those
regional adjustments are based on data
obtained from a national survey of the
costs of construction in various areas of
the United States by R.S. Means. The
ABC Coalition supports this approach of
using nationwide average values with
regional adjustments, noting that the
R.S. Means data is widely recognized
and used in numerous contexts. No
party objected to the use of this
methodology for areas in the contiguous
United States.

II1. Procedural Matters

A. Paperwork Reduction Act

61. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104—13. In addition, therefore, it
does not contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small

Business Paperwork Relief Act of 2002,
Public Law 107-198.

B. Final Regulatory Flexibility Act
Certification

62. The Regulatory Flexibility Act of
1980, as amended (RFA), requires that a
regulatory flexibility analysis be
prepared for rulemaking proceedings,
unless the agency certifies that “the rule
will not have a significant economic
impact on a substantial number of small
entities.” The RFA generally defines
“small entity”” as having the same
meaning as the terms ““small business,”
“small organization,” and ‘“‘small
governmental jurisdiction.” In addition,
the term ‘““small business” has the same
meaning as the term “small business
concern” under the Small Business Act.
A small business concern is one which:
(1) Is independently owned and
operated; (2) is not dominant in its field
of operation; and (3) satisfies any
additional criteria established by the
Small Business Administration (SBA).

63. In this Report and Order, we adopt
a model platform for the Connect
America Phase II cost model that will
calculate a levelized cost that represents
an estimate of the average monthly
forward-looking cost of an efficient
provider. A model platform is the basic
framework for the model consisting of
key assumptions about the design of the
network and network engineering. We
also address certain framework issues
relating to inputs for the model. These
decisions are not anticipated to have a
significant economic impact on small
entities, insofar as the model produces
high-cost support amounts for price cap
carriers and their affiliates that accept
the right of first refusal pursuant to
Connect America Phase II. This is
primarily because most (and perhaps
all) of the affected carriers are not small
entities. Moreover, the decisions made
about the model platform in this Report
and Order are not anticipated to
systematically increase or decrease
support for any particular group of
entities as compared to possible
alternatives discussed in the record.
Therefore, we certify that the decisions
made in this Report and Order will not
have a significant economic impact on
a substantial number of small entities.
The Commission will send a copy of the
Report and Order, including a copy of
this final certification, in a report to
Congress pursuant to the SBREFA. In
addition, the Report and Order and this
certification will be sent to the Chief
Counsel for Advocacy of the SBA, and
will be published in the Federal
Register.

C. Congressional Review Act

64. The Commission will send a copy
of this Report and Order to Congress
and the Government Accountability
Office pursuant to the Congressional
Review Act.

IV. Ordering Clauses

65. Accordingly, it is ordered,
pursuant to the authority contained in
sections 1, 2, 4(i), 5, 214, 254, 303(r),
and 403 of the Communications Act of
1934, as amended, and section 706 of
the Telecommunications Act of 1996, 47
U.S.C. 151, 152, 154(i), 155, 214, 254,
303(r), 403, and 1302, sections 0.91,
0.201(d), 1.1, and 1.427 of the
Commission’s rules, 47 CFR 0.91,
0.201(d), 1.1, 1.427, and the delegations
of authority in paragraphs 157, 184, 186,
187, and 192 of the USF/ICC
Transformation Order, FCC 11-161, that
this Report and Order is adopted,
effective thirty (30) days after
publication of the text or summary
thereof in the Federal Register.

Federal Communications Commission.
Carol E. Mattey,

Deputy Chief, Wireline Competition Bureau.
[FR Doc. 2013-10565 Filed 5-3—13; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 120814338-2711-02]
RIN 0648-BD14

Magnuson-Stevens Act Provisions;
Fisheries Off West Coast States;
Biennial Specifications and
Management Measures; Inseason
Adjustments

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; inseason adjustments

to biennial groundfish management
measures.

SUMMARY: This final rule announces
inseason changes to management
measures in the Pacific Coast groundfish
fisheries. This action, which is
authorized by the Pacific Coast
Groundfish Fishery Management Plan
(PCGFMP), is intended to allow
fisheries to access more abundant
groundfish stocks while protecting
overfished and depleted stocks.
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DATES: Effective 0001 hours (local time)
May 6, 2013.

FOR FURTHER INFORMATION CONTACT:
Colby Brady (Northwest Region, NMFS),
phone: 206-526—6117, fax: 206—526—
6736, colby.brady@noaa.gov.
SUPPLEMENTARY INFORMATION:

Electronic Access

This final rule is accessible via the
Internet at the Office of the Federal
Register’s Web site at http://
www.gpo.gov/fdsys/search/home.action.
Background information and documents
are available at the Pacific Fishery
Management Council’s Web site at
http://www.pcouncil.org/.

Background

The Pacific Coast Groundfish FMP
and its implementing regulations at title
50 in the Code of Federal Regulations
(CFR), part 660, subparts C through G,
regulate fishing for over 90 species of
groundfish off the coasts of Washington,
Oregon, and California. Groundfish
specifications and management
measures are developed by the Pacific
Fishery Management Council (Council),
and are implemented by NMFS. The
final rule to implement the 2013-14
harvest specifications and management
measures for most species of the Pacific
Coast Groundfish Fishery was published
on January 3, 2013 (78 FR 580). The
Council, in consultation with Pacific
Coast Treaty Indian Tribes and the
States of Washington, Oregon, and
California, recommended changes to
current groundfish management
measures at its April 5-11, 2013
meeting. The Council recommended
adjusting groundfish management
measures, as described below, in order
to respond to updated fishery
information and additional inseason
management needs. The adjustments to
fishery management measures are not
expected to result in greater impacts to
overfished species than originally
projected through the end of 2013.
Estimated mortality of overfished and
target species is the result of
management measures designed to
achieve, to the extent possible, but not
exceed, annual catch limits (ACLs) of
target species while fostering the
rebuilding of overfished stocks by
remaining within their rebuilding ACLs.

Washington State Recreational
Management Measures

The Council recommended and
NMFS is implementing the recreational
measures contained in the Washington
Department of Fish and Wildlife
(WDFW) report for Marine Area 4
relative to cabezon and lingcod length
limits and cabezon bag limits.

Specifically, in the area between the
U.S./Canada border and 48°10" N. lat.
(Cape Alava; Washington Marine Area
4) in order to: (1) Establish a minimum
size of 18 inches for cabezon and reduce
the daily bag limit from 2 per angler per
day to 1 per angler per day; and, (2)
reduce the minimum size for lingcod
from 24 inches to 22 inches. These
actions are necessary in order to reduce
impacts to nearshore species with little
available data, and to reduce potential
impacts to overfished species such as
yelloweye rockfish, including young of
the year recruits. Additionally, Federal
regulations that conform to state
regulations provide consistency for
stakeholders and strengthen the ability
to enforce regulations pertaining to
recreational groundfish fishing.

Limited Entry Fixed Gear Fishery
Management Measures

The International Pacific Halibut
Commission (IPHC) establishes total
allowable catch (TAC) amounts for
Pacific halibut each year in January.
Under the authority of the Northern
Pacific Halibut Act, and implementing
regulations at 50 CFR 300.63, a catch
sharing plan, developed by the Pacific
Council and implemented by the
Secretary, allocates portions of the
annual TAC among fisheries off
Washington, Oregon, and California.
The catch sharing plan for Pacific
halibut fisheries in Area 2A (waters off
the U.S. West coast) allows an
incidental total catch limit for halibut
for the 2013 sablefish primary season
(i.e. tier limit fishery) of 21,410 1b (9,711
kg). The retention limits for halibut
were not revised as part of the 2013—
2014 harvest specifications and
management measures because the TAC
of halibut for 2013 was not determined
until the IPHC meeting in January, 2013.
IPHC recommended coast-wide catch
limits for 2013 totaling 31,028,000 1b
(14,074,064 kg), which is a coast-wide
decrease of 7.5 percent from the 2012
catch limit of 33,540,000 Ib. (15,213,488
kg). However, the area 2A allocation
increased 8 percent from 910,000 lb.
(412,769 kg) in 2011 to 989,000 lb.
(448,603 kg) for 2012, and increased 1
percent from 2012 to 990,000 1b. (9,711
kg) for 2013. Due to the increase in the
Pacific halibut TAC for area 2A, and the
resulting increase in the amount of
Pacific halibut available to the sablefish
primary fishery as incidental take, and
taking into account the fact that the
limited entry fixed gear sablefish fishery
did not achieve its 2012 incidental
halibut allocation in 2012, the Council
considered options to revise the catch
ratio established in the groundfish
regulations at 50 CFR 660.231, starting

at the March 2013 meeting. These
options were developed to allow the
fishery to achieve but not exceed the
2013 halibut allocation in order to keep
halibut incidental halibut catch within
the 2013 allocation of 21,410 1b (9,711
kg). The options the Gouncil approved
for public review were: (1) The status
quo option of 50 1b (23 kg) dressed
weight of halibut for every 1,000 pounds
(454 kg) dressed weight of sablefish
landed and up to 2 additional halibut in
excess of the 50-pounds-per-1,000-
pound ratio per landing; (2) 75 1b (34 kg)
dressed weight of halibut for every
1,000 pounds (454 kg) dressed weight of
sablefish landed and up to 2 additional
halibut in excess of the 75-pounds-per-
1,000-pound ratio per landing; and, (3)
100 Ib (45 kg) dressed weight of halibut
for every 1,000 pounds (454 kg) dressed
weight of sablefish landed and up to 2
additional halibut in excess of the 100-
pounds-per-1,000-pound ratio per
landing.

The Council adopted their final
recommendation for incidental
retention limits for Pacific halibut in the
sablefish primary fishery at its April
meeting. The Council recommended
and NMFS is implementing incidental
halibut retention regulations at 50 CFR
660.231(b)(3)(iv) to read as follows: “75
1b (34 kg) dressed weight of halibut for
every 1,000 pounds (454 kg) dressed
weight of sablefish landed and up to 2
additional halibut in excess of the 75-
pounds-per-1,000-pound ratio per
landing.”

NMFS is including provisions which
specify that the landing requirement
applies also to possession, and the term
“dressed” is described to mean halibut
landed eviscerated with their heads on.

Classification

This final rule makes routine inseason
adjustments to groundfish fishery
management measures based on the best
available information and is consistent
with the Pacific Coast Groundfish FMP
and its implementing regulations.

This action is taken under the
authority of 50 CFR 660.60(c) and the
North Pacific Halibut Act (16 U.S.C.
773c), and is exempt from review under
Executive Order 12866.

These inseason changes to
Washington State recreational
management measures, Limited Entry
Fixed Gear Fishery Management
Measures and halibut provisions are
based on the most recent data available.
The aggregate data upon which these
actions are based are available for public
inspection at the Office of the
Administrator, Northwest Region,
NMFS, during business hours.
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For the following reasons, NMFS
finds good cause to waive prior public
notice and comment on the revisions to
groundfish management measures under
5 U.S.C. 553(b) because notice and
comment would be impracticable and
contrary to the public interest. Also, for
the same reasons, NMFS finds good
cause to waive the 30-day delay in
effectiveness pursuant to 5 U.S.C.
553(d)(3), so that this final rule may
become effective by May 1, 2013, or as
soon as possible thereafter upon
publication in the Federal Register.

At the April Council meeting, the
Council recommended that these
changes, which are based on the most
recent information available, be
implemented by May 1, or as soon as
possible thereafter. There was not
sufficient time after that meeting to draft
this document and undergo proposed
and final rulemaking before these
actions need to be in effect. For the
actions to be implemented in this final
rule, affording the time necessary for
prior notice and opportunity for public
comment would prevent NMFS from
managing fisheries using the best
available science to approach, without
exceeding, the ACLs for federally
managed species in accordance with the
FMP and applicable law. The
adjustments to management measures in
this document affect recreational
fisheries in Washington, as well as
commercial fisheries in California,
Oregon, and Washington. These
adjustments to management measures
must be implemented in a timely
manner, as soon as possible, to allow
the recreational fishery in Washington
State to harvest available healthy stocks
while staying within the ACLs for target
and overfished species, and to allow
commercial limited entry fixed gear
fishermen north of Pt. Chehalis
continued opportunities to harvest
incidental halibut catch in the Non-
treaty sablefish fishery. If this rule is not
implemented immediately, the public
could have incorrect information
regarding allowed recreational fishery
management measures in Washington
State and allowed commercial limited
entry fixed gear fishery incidental
halibut trip limits while targeting
sablefish north of Pt. Chehalis, which
would cause confusion and be
inconsistent with the Council’s intent. It
would be contrary to the public interest

to delay implementation of these
changes until after public notice and
comment, because making this
regulatory change as soon as possible
allows harvest as intended by the
Council in fisheries that are important
to coastal communities in a manner that
allows target species to be attained,
while preventing ACLs of overfished
and target species from being exceeded.

No aspect of this action is
controversial and no change in
operating practices in the fishery is
required from those intended in this
inseason adjustment.

Delaying these changes would also
keep management measures in place
that are not based on the best available
information. Such delay would impair
achievement of the Pacific Coast
Groundfish FMP goals and objectives of
preventing overfishing and rebuilding
overfished stocks by managing for
appropriate harvest levels, and adopting
harvest specifications and management
measures consistent with resource
stewardship responsibilities for each
groundfish species or species group.

Accordingly, for the reasons stated
above, NMFS finds good cause to waive
prior notice and comment and to waive
the delay in effectiveness.

List of Subjects in 50 CFR Part 660
Fisheries, Fishing, Indian Fisheries.

Dated: May 1, 2013.
Kara Meckley,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is amended
as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16 U.S.C.

773 et seq., and 16 U.S.C. 7001 et seq.

m 2. In §660.231, paragraph (b)(3)(iv) is
revised to read as follows:

§660.231 Limited entry fixed gear
sablefish primary fishery.
* * * * *

(b) * % %

(3] * % %

(iv) Incidental halibut retention north
of Pt. Chehalis, WA (46° 53.30’ N. lat.).

From May 1 through October 31, vessels
authorized to participate in the sablefish
primary fishery, licensed by the
International Pacific Halibut
Commission for commercial fishing in
Area 2A (waters off Washington,
Oregon, California), and fishing with
longline gear north of Pt. Chehalis, WA
(46°53.30" N. lat.) may possess and land
up to the following cumulative limits:
75 1b (34 kg) dressed weight of halibut
for every 1,000 pounds (454 kg) dressed
weight of sablefish landed and up to 2
additional halibut in excess of the 75-
pounds-per- 1,000-pound ratio per
landing. “Dressed’ halibut in this area
means halibut landed eviscerated with
their heads on. Halibut taken and
retained in the sablefish primary fishery
north of Pt. Chehalis may only be
landed north of Pt. Chehalis and may
not be possessed or landed south of Pt.
Chehalis.

* * * * *

m 3. In § 660.360, paragraphs (c)(1)(iii)
and (c)(1)(iv)(A) are revised to read as
follows:

§660.360 Recreational fishery—
management measures.
* * * * *

(C) * % %

(1) EE

(ii1) Cabezon. In areas of the EEZ
seaward of Washington that are open to
recreational groundfish fishing, the size
limits and bag limits are as follows:

(A) Between the U.S./Canada border
and 48°10" N. lat. (Cape Alava)
(Washington Marine Area 4), There is a
1 cabezon per day bag limit and cabezon
may be no smaller than 18 inches (45.7
cm) total length.

(B) Between 48°10’ N. lat. (Cape
Alava) and 46°16” N. lat. (Washington/
Oregon border) (Washington Marine
Areas 1-3), there is a 2 cabezon per day
bag limit.

(IV) * *x %

(A) Between the U.S./Canada border
and 48°10" N. lat. (Cape Alava)
(Washington Marine Area 4),
recreational fishing for lingcod is open,
for 2013, from April 16 through October
12, and for 2014, from April 16 through
October 15. Lingcod may be no smaller
than 22 inches (61 cm) total length.

[FR Doc. 2013—10698 Filed 5-3—13; 8:45 am|]
BILLING CODE 3510-22-P
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purpose of these notices is to give interested
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rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2013-0384; Notice No.
25-13-02-SC]

Special Conditions: Embraer, S.A.,
Model EMB-550 Airplane; Side-Facing
Seats; Installation of Airbag Systems
in Shoulder Belts

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed special
conditions.

SUMMARY: This action proposes special
conditions for the Embraer S.A. Model
EMB-550 airplane. This airplane will
have a novel or unusual design
feature(s) associated with multiple place
and single place side-facing seats and
installation of airbag systems in the
shoulder belts. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These proposed
special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Send your comments on or
before June 20, 2013.

ADDRESSES: Send comments identified
by docket number FAA-2013-0384
using any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE., Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey

Avenue SE., Washington, DC, between 8
a.m. and 5 p.m., Monday through
Friday, except federal holidays.

o Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket Web site, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478),
as well as at http://DocketsInfo.
dot.gov/.

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to the Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE., Washington,
DC, between 9 a.m. and 5 p.m., Monday
through Friday, except federal holidays.
FOR FURTHER INFORMATION CONTACT:
Jayson Claar, FAA, Airframe and Cabin
Safety Branch, ANM-115, Transport
Airplane Directorate, Aircraft
Certification Service, 1601 Lind Avenue
SW., Renton, Washington 98057-3356;
telephone 425-227-2194; facsimile
425-227-1232.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite interested people to take
part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

We will consider all comments we
receive on or before the closing date for
comments. We may change these special
conditions based on the comments we
receive.

Background

On May 14, 2009, Embraer S.A.
applied for a type certificate for their
new Model EMB-550 airplane. The
Model EMB-550 airplane is the first of

a new family of jet airplanes designed
for corporate flight, fractional, charter,
and private owner operations. The
aircraft has a conventional configuration
with low wing and T-tail empennage.
The primary structure is metal with
composite empennage and control
surfaces. The Model EMB-550 airplane
is designed for 8 passengers, with a
maximum of 12 passengers. It is
equipped with two Honeywell
HTF7500—-E medium bypass ratio
turbofan engines mounted on aft
fuselage pylons. Each engine produces
approximately 6,540 pounds (lbs) of
thrust for normal takeoff. The primary
flight controls consist of hydraulically
powered fly-by-wire elevators, aileron
and rudder, controlled by the pilot or
copilot sidestick.

The Model EMB-550 airplane has
proposed interior configurations that
include multiple-place side-facing seats
and single-place side-facing seats (both
referred to as side-facing seats) that
include an airbag system in the shoulder
belt for these seats. Existing regulations
do not provide adequate or appropriate
safety standards for occupants of side-
facing seats. Also, existing regulations
do not provide adequate or appropriate
safety standards for the addition of
airbag systems in the shoulder belt of
side-facing seats. These proposed
special conditions will address both
issues.

Type Certification Basis

Under the provisions of Title 14, Code
of Federal Regulations (14 CFR) 21.17,
Embraer S.A. must show that the Model
EMB-550 airplane meets the applicable
provisions of part 25, as amended by
Amendments 25-1 through 25-127
thereto.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Embraer S.A. Model EMB-550
airplane because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same or similar novel
or unusual design feature, the special
conditions would also apply to the other
model under §21.101.
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In addition to the applicable
airworthiness regulations and special
conditions, the Embraer S.A. Model
EMB-550 airplane must comply with
the fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36 and the FAA must issue a
finding of regulatory adequacy under
§611 of Public Law 92574, the “Noise
Control Act of 1972.”

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type-certification basis under
§21.17(a)(2).

Novel or Unusual Design Features

The Embraer S.A. Model EMB-550
airplane will incorporate the following
novel or unusual design features: Side-
facing seats with an airbag system in the
shoulder belt.

The Model EMB—-550 airplane will
have interior configurations with
multiple-place side-facing seats and
single-place side-facing seats that
include airbag systems in the shoulder
belts. Side-facing seats are considered a
novel design for transport category
airplanes that include Amendment 25—
64 in their certification basis and were
not anticipated when those
airworthiness standards were issued.
Therefore, the existing regulations do
not provide adequate or appropriate
safety standards for occupants of side-
facing seats. The airbag systems in the
shoulder belts are designed to limit
occupant forward excursion in the event
of an accident. Using airbag systems in
the shoulder belts is novel for
commercial aviation.

Discussion

The FAA has been conducting
research to develop an acceptable
method of compliance with Title 14,
Code of Federal Regulations (14 CFR)
25.785(b) for side-facing seat
installations. That research has
identified additional injury
considerations and evaluation criteria.
See published report DOT/FAA/AR-09/
41, July 2011.

Before this research, the FAA had
been granting exemptions for the
multiple-place side-facing seat
installations since an adequate method
of compliance was not available to
produce an equivalent level of safety to
that level of safety provided for the
forward- and aft-facing seats. These
exemptions were subject to many
conditions that reflected the injury
evaluation criteria and mitigation
strategies available at the time of the
exemption issuance. The FAA has now
developed a methodology to address all

fully side-facing seats (i.e., seats
oriented in the aircraft with the
occupant facing 90 degrees to the
direction of aircraft travel) and is
documenting those requirements in
these special conditions. Some of the
previous conditions issued for
exemptions are still relevant and are
included in these new special
conditions. However, many of the
conditions for exemption have been
replaced by different criteria that reflect
current research findings.

The FAA had been issuing special
conditions to address single-place side-
facing seats; however, application of the
current research findings has allowed
issuing special conditions that are
applicable to all fully side-facing seats,
both multiple-place and single-place.

Neck-injury evaluation methods
applicable to the most common side-
facing seat configurations were
identified during recent FAA research.
The scope of that research, however, did
not include deriving specific injury
criteria for all possible loading scenarios
that could occur to occupants of fully
side-facing seats. To limit the injury risk
in those cases, these special conditions
provide conservative injury evaluation
means that are derived from past
practice and applicable scientific
literature.

Serious leg injuries, such as femur
fracture, can occur in aviation side-
facing seats that could threaten the
occupant’s life directly or reduce the
occupant’s ability to evacuate. Limiting
upper-leg axial rotation to a
conservative limit of 35 degrees
(approximately the 50 percentile range
of motion) should also limit the risk of
serious leg injury. It is believed that the
angle of rotation can be determined by
observing lower-leg flailing in typical
high-speed video of the dynamic tests.
This requirement complies with the
intent of the § 25.562(b)(6) injury
criteria in preventing serious leg injury.

The requirement to provide support
for the pelvis, upper arm, chest, and
head, contained in the previous special
conditions for single-place side-facing
seats, has been replaced in the new
special conditions applicable to all fully
side-facing seats with requirements for
neck-injury evaluation, leg-flailing
limits, pelvis-excursion limits, head-
excursion limits, and torso lateral-
bending limits that directly assess the
effectiveness of the support provided by
the seat and restraint system.

To protect occupants in aft-facing
seats, those seats must have sufficient
height and stiffness to support their
head and spine. Providing this support
is intended to reduce spinal injuries
when occupant inertial forces cause it to

load against the seat back. If, during a
side-facing-seat dynamic test, the
flailing of the occupant causes his or her
head to translate beyond the plane of
the seat back, then this lack of support
would not comply with the intent of the
requirement to prevent spine injuries,
and would not provide the same level
of safety afforded occupants of forward-
and aft-facing seats.

Results from tests that produced
lateral flailing over an armrest indicate
that serious injuries, including spinal
fractures, would likely occur. While no
criteria currently relates the amount of
lateral flail to a specific risk of injury,
if lateral flexion is limited to the normal
static range of motion, then the risk of
injury should be low. This range of
motion is approximately 40 degrees
from the upright position. Ensuring that
lateral flexion does not create a
significant injury risk is consistent with
the goal of providing an equivalent level
of safety to a forward or aft facing seat,
because that type of articulation of those
seats does not occur during forward
impacts.

Section 25.562 requires that the
restraints remain on the shoulder and
pelvis of the occupant during impact.
Advisory Circular (AC) 25.562-1B,
Dynamic Evaluation of Seat Restraint
Systems and Occupant Protection on
Transport Airplanes, dated January 10,
2006, clarifies this by stating that
restraints must remain on the shoulder
and pelvis when loaded by the
occupant. This criterion is necessary to
protect the occupant from serious injury
that could be caused by lap-belt contact
forces applied to soft tissue or by
ineffective restraint of the upper torso
caused by the upper torso restraint
sliding off the shoulder. In forward-
facing seats (the type specifically
addressed by that AC), occupant motion
during rebound, and any subsequent re-
loading of the belts, is limited by
interaction with the seat back. However,
in a side-facing seat subjected to a
forward impact, the restraint system
may be the only means of limiting the
occupant’s rearward (rebound) motion.
So to limit abdominal injury risk in
side-facing seats, the lap belt must
remain on the pelvis throughout the
impact event, including rebound.

During side-facing-seat dynamic tests,
the risk for head injury is assessed with
only one occupant size (the 50th
percentile male as represented by the
ES-2re as defined in 49 CFR part 572
supbart U). However, protection for a
range of occupant statures can be
provided if the impacted surface is
homogenous in the area contactable by
that range of occupants.
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The FAA has issued special
conditions in the past for airbag systems
on lap belts for some forward-facing
seats. These special conditions for the
airbag system in the shoulder belt are
based on the previous special
conditions for airbag systems on lap
belts with some changes to address the
specific issues of side-facing seats. The
special conditions are not an
installation approval. Therefore, while
the special conditions relate to each
such system installed, the overall
installation approval is a separate
finding, and must consider the
combined effects of all such systems
installed.

The FAA has considered the
installation of an airbag system in the
shoulder belt to have two primary safety
concerns: First, that the system performs
properly under foreseeable operating
conditions, and second, that the system
does not perform in a manner or at such
times as would constitute a hazard to
the occupants. This latter point has the
potential to be the more rigorous of the
requirements, owing to the active nature
of the system.

Applicability

As discussed above, these special
conditions are applicable to the Embraer
S.A. Model EMB-550 airplane. Should
Embraer S.A. apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, the

special conditions would apply to that
model as well.

Conclusion

This action affects only certain novel
or unusual design features on one model
of airplanes. It is not a rule of general
applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,
44702, 44704.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Embraer
S.A. Model EMB-550 airplanes. In
addition to the requirements of
§§25.562 and 25.785, the following
special condition numbers 1 and 2 are
proposed as part of the type certification
basis of the airplane(s) with side-facing-
seat installations. For seat place(s)
equipped with an airbag system in the
shoulder belt, additional special
condition numbers 3 through 16 are
proposed as part of the type certification
basis.

1. Additional requirements applicable
to tests or rational analysis conducted to
show compliance with §§25.562 and
25.785 for side-facing seats:

(a) The longitudinal test(s) conducted
in accordance with § 25.562(b)(2) to

show compliance with the seat-strength
requirements of § 25.562(c)(7) and (8),
and these special conditions must have
an ES—2re anthropomorphic test dummy
(ATD) (49 CFR part 572 subpart U) or
equivalent, or a Hybrid-II ATD (49 CFR
part 572, subpart B as specified in

§ 25.562) or equivalent, occupying each
seat position and including all items
contactable by the occupant (e.g.,
armrest, interior wall, or furnishing) if
those items are necessary to restrain the
occupant. If included, the floor
representation and contactable items
must be located such that their relative
position, with respect to the center of
the nearest seat place, is the same at the
start of the test as before floor
misalignment is applied. For example, if
floor misalignment rotates the centerline
of the seat place nearest the contactable
item 8 degrees clockwise about the
aircraft x-axis, then the item and floor
representations must be rotated by 8
degrees clockwise also to maintain the
same relative position to the seat place,
as shown in Figure 1. Each ATD’s
relative position to the seat after
application of floor misalignment must
be the same as before misalignment is
applied. To ensure proper loading of the
seat by the occupants, the ATD pelvis
must remain supported by the seat pan,
and the restraint system must remain on
the pelvis and shoulder of the ATD until
rebound begins. No injury-criteria
evaluation is necessary for tests
conducted only to assess seat-strength
requirements.
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A Prior to Test Setup

- Head Target Area

" {for llustration purposes enly)

. Partition Rotated to maintain
Head Target Area Relationship.

B. Inboard Seat Tracks Twisted 10%
down and Outboard Seat Tracks
Rolled 10° Qutboard

Figure 1: Head Target Areas Relative to Seat Position

(b) The longitudinal test(s) conducted
in accordance with § 25.562(b)(2), to
show compliance with the injury
assessments required by § 25.562(c) and
these special conditions, may be
conducted separately from the test(s) to
show structural integrity. In this case,
structural-assessment tests must be
conducted as specified in paragraph 1(a)
of these special conditions, and the
injury-assessment test must be
conducted without yaw or floor
misalignment. Injury assessments may
be accomplished by testing with ES—2re
ATD (49 CFR part 572 subpart U) or
equivalent at all places. Alternatively,
these assessments may be accomplished
by multiple tests that use an ES—2re at
the seat place being evaluated, and a
Hybrid-IT ATD (49 CFR part 572, subpart
B, as specified in § 25.562) or equivalent
used in all seat places forward of the
one being assessed, to evaluate occupant

interaction. In this case, seat places aft
of the one being assessed may be
unoccupied. If a seat installation
includes adjacent items that are
contactable by the occupant, the injury
potential of that contact must be
assessed. To make this assessment, tests
may be conducted that include the
actual item, located and attached in a
representative fashion. Alternatively,
the injury potential may be assessed by
a combination of tests with items having
the same geometry as the actual item,
but having stiffness characteristics that
would create the worst case for injury
(injuries due to both contact with the
item and lack of support from the item).

(c) If a seat is installed aft of structure
(e.g., an interior wall or furnishing) that
does not have a homogeneous surface
contactable by the occupant, additional
analysis and/or test(s) may be required
to demonstrate that the injury criteria

are met for the area which an occupant
could contact. For example, different
yaw angles could result in different
injury considerations and may require
additional analysis or separate test(s) to
evaluate.

(d) To accommodate a range of
occupant heights (5th percentile female
to 95th percentile male), the surface of
items contactable by the occupant must
be homogenous 7.3 inches (185 mm)
above and 7.9 inches (200 mm) below
the point (center of area) that is
contacted by the 50th percentile male
size ATD’s head during the longitudinal
test(s) conducted in accordance with
paragraphs 1(a), 1(b), and 1(c) of these
special conditions. Otherwise,
additional head-injury criteria (HIC)
assessment tests may be necessary. Any
surface (inflatable or otherwise) that
provides support for the occupant of
any seat place must provide that
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support in a consistent manner
regardless of occupant stature. For
example, if an inflatable shoulder belt is
used to mitigate injury risk, then it must
be demonstrated by inspection to bear
against the range of occupants in a
similar manner before and after

inflation. Likewise, the means of
limiting lower-leg flail must be
demonstrated by inspection to provide
protection for the range of occupants in
a similar manner.

(e) For longitudinal test(s) conducted
in accordance with § 25.562(b)(2) and

Vertical Force Required to Support
ATD at the Appropriate Lift point

A

Back Cushion
Compression

these special conditions, the ATDs must
be positioned, clothed, and have lateral
instrumentation configured as follows:
(1) ATD positioning:
(i) Lower the ATD vertically into the
seat while simultaneously (see Figure 2
for illustration):

- About 201b (83N} Force

Vertical Force Required
to Keep Legs Nearly
Horfzontal

Figure 2: ATD Positioning

(A) Aligning the midsagittal plane (a
vertical plane through the midline of the
body; dividing the body into right and
left halves) with approximately the
middle of the seat place.

(B) Applying a horizontal x-axis
direction (in the ATD coordinate
system) force of about 20 pounds (lbs)
(89 Newtons [N]) to the torso at
approximately the intersection of the
midsagittal plane and the bottom rib of
the ES—2re or lower sternum of the
Hybrid-II at the midsagittal plane, to
compress the seat back cushion.

(C) Keeping the upper legs nearly
horizontal by supporting them just
behind the knees.

(ii) Once all lifting devices have been
removed from the ATD:

(A) Rock it slightly to settle it in the
seat.

(B) Separate the knees by about 4
inches (100 mm)

(C) Set the ES—2re’s head at
approximately the midpoint of the
available range of z-axis rotation (to
align the head and torso midsagittal
planes).

(D) Position the ES—2re’s arms at the
joint’s mechanical detent that puts them
at approximately a 40 degree angle with
respect to the torso. Position the Hybrid-
II ATD hands on top of its upper legs.

(E) Position the feet such that the
centerlines of the lower legs are
approximately parallel to a lateral
vertical plane (in the aircraft coordinate
system).

(2) ATD clothing: Clothe each ATD in
form-fitting, mid-calf-length (minimum)
pants and shoes (size 11E) weighing
about 2.5 1b (1.1 Kg) total. The color of
the clothing should be in contrast to the
color of the restraint system. The ES—2re
jacket is sufficient for torso clothing,
although a form-fitting shirt may be
used in addition if desired.

(3) ES—2re ATD lateral
instrumentation: The rib-module linear
slides are directional, i.e., deflection
occurs in either a positive or negative
ATD y-axis direction. The modules must
be installed such that the moving end of
the rib module is toward the front of the
aircraft. The three abdominal force
sensors must be installed such that they
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are on the side of the ATD toward the
front of the aircraft.

(f) The combined horizontal/vertical
test, required by § 25.562(b)(1) and these
special conditions, must be conducted
with a Hybrid I ATD (49 CFR part 572
subpart B as specified in § 25.562), or
equivalent, occupying each seat
position.

(g) Restraint systems:

(1) If inflatable restraint systems are
used, they must be active during all
dynamic tests conducted to show
compliance with § 25.562.

(2) The design and installation of seat-
belt buckles must prevent unbuckling
due to applied inertial forces or impact
of the hands/arms of the occupant
during an emergency landing.

2. Additional performance measures
applicable to tests and rational analysis
conducted to show compliance with
§§ 25.562 and 25.785 for side-facing
seats:

(a) Body-to-body contact: Contact
between the head, pelvis, torso, or
shoulder area of one ATD with the
adjacent-seated ATD’s head, pelvis,
torso, or shoulder area is not allowed.
Contact during rebound is allowed.

(b) Thoracic: The deflection of any of
the ES—2re ATD upper, middle, and
lower ribs must not exceed 1.73 inches
(44 mm). Data must be processed as
defined in Federal Motor Vehicle Safety
Standards (FMVSS) 571.214.

(c) Abdominal: The sum of the
measured ES—2re ATD front, middle,
and rear abdominal forces must not
exceed 562 1b (2,500 N). Data must be
processed as defined in FMVSS
571.214.

(d) Pelvic: The pubic symphysis force
measured by the ES—2re ATD must not
exceed 1,350 1b (6,000 N). Data must be
processed as defined in FMVSS
571.214.

(e) Leg: Axial rotation of the upper-leg
(femur) must be limited to 35 degrees in
either direction from the nominal seated
position.

(f) Neck: As measured by the ES—2re
ATD and filtered at channel frequency
class (CFC) 600 as defined in SAE J211:

(1) The upper-neck tension force at
the occipital condyle (O.C.) location
must be less than 405 1b (1,800 N).

(2) The upper-neck compression force
at the O.C. location must be less than
405 1b (1,800 N).

(3) The upper-neck bending torque
about the ATD x-axis at the O.C.
location must be less than 1,018 in-lb
(115 Nm).

(4) The upper-neck resultant shear
force at the O.C. location must be less
than 186 1b (825 N).

(g) Occupant (ES—2re ATD) retention:
The pelvic restraint must remain on the

ES—2re ATD’s pelvis during the impact
and rebound phases of the test. The
upper-torso restraint straps (if present)
must remain on the ATD’s shoulder
during the impact.

(h) Occupant (ES—2re ATD) support:

(1) Pelvis excursion: The load-bearing
portion of the bottom of the ATD pelvis
must not translate beyond the edges of
its seat’s bottom seat-cushion
supporting structure.

(2) Upper-torso support: The lateral
flexion of the ATD torso must not
exceed 40 degrees from the normal
upright position during the impact.

3. For seats with an airbag system in
the shoulder belts, show that the airbag
system in the shoulder belt will deploy
and provide protection under crash
conditions where it is necessary to
prevent serious injury. The means of
protection must take into consideration
a range of stature from a 2-year-old child
to a 95th percentile male. The airbag
system in the shoulder belt must
provide a consistent approach to energy
absorption throughout that range of
occupants. When the seat system
includes an airbag system, that system
must be included in each of the
certification tests as it would be
installed in the airplane. In addition, the
following situations must be considered:

(a) The seat occupant is holding an
infant.

(b) The seat occupant is a pregnant
woman.

4. The airbag system in the shoulder
belt must provide adequate protection
for each occupant regardless of the
number of occupants of the seat
assembly, considering that unoccupied
seats may have an active airbag system
in the shoulder belt.

5. The design must prevent the airbag
system in the shoulder belt from being
either incorrectly buckled or incorrectly
installed, such that the airbag system in
the shoulder belt would not properly
deploy. Alternatively, it must be shown
that such deployment is not hazardous
to the occupant, and will provide the
required injury protection.

6. It must be shown that the airbag
system in the shoulder belt is not
susceptible to inadvertent deployment
as a result of wear and tear, or inertial
loads resulting from in-flight or ground
maneuvers (e.g., including gusts and
hard landings), and other operating and
environmental conditions (e.g.,
vibrations and moisture) likely to occur
in service.

7. Deployment of the airbag system in
the shoulder belt must not introduce
injury mechanisms to the seated
occupant, or result in injuries that could
impede rapid egress. This assessment

should include an occupant whose belt
is loosely fastened.

8. It must be shown that inadvertent
deployment of the airbag system in the
shoulder belt, during the most critical
part of the flight, will either meet the
requirement of § 25.1309(b) or not cause
a hazard to the airplane or its occupants.

9. It must be shown that the airbag
system in the shoulder belt will not
impede rapid egress of occupants 10
seconds after airbag deployment.

10. The airbag system must be
protected from lightning and high-
intensity radiated fields (HIRF). The
threats to the airplane specified in
existing regulations regarding lighting,
§25.1316, and HIRF, § 25.1317, are
incorporated by reference for the
purpose of measuring lightning and
HIRF protection.

11. The airbag system in the shoulder
belt must function properly after loss of
normal aircraft electrical power, and
after a transverse separation of the
fuselage at the most critical location. A
separation at the location of the airbag
system in the shoulder belt does not
have to be considered.

12. It must be shown that the airbag
system in the shoulder belt will not
release hazardous quantities of gas or
particulate matter into the cabin.

13. The airbag system in the shoulder-
belt installation must be protected from
the effects of fire such that no hazard to
occupants will result.

14. A means must be available for a
crew member to verify the integrity of
the airbag system in the shoulder-belt
activation system prior to each flight, or
it must be demonstrated to reliably
operate between inspection intervals.
The FAA considers that the loss of the
airbag-system deployment function
alone (i.e., independent of the
conditional event that requires the
airbag-system deployment) is a major-
failure condition.

15. The inflatable material may not
have an average burn rate of greater than
2.5 inches/minute when tested using the
horizontal flammability test defined in
part 25, appendix F, part I, paragraph
(b)(5).

16. The airbag system in the shoulder
belt, once deployed, must not adversely
affect the emergency-lighting system
(i.e., block floor proximity lights to the
extent that the lights no longer meet
their intended function).

Issued in Renton, Washington, on April 30,
2013.

Ali Bahrami,

Manager, Transport Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 2013-10581 Filed 5-3-13; 8:45 am]|
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0425; Directorate
Identifier 2011-NM-273—-AD]

RIN 2120-AA64

Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Supplemental notice of
proposed rulemaking (NPRM);
reopening of comment period.

SUMMARY: We are revising an earlier
proposed airworthiness directive (AD)
for all The Boeing Company Model 717—
200 airplanes. That NPRM proposed
requiring repetitive inspections for
cracking of the overwing frames, and
corrective actions if necessary. That
NPRM was prompted by multiple
reports of cracks of overwing frames.
This action revises that NPRM by
revising the initial compliance time and
providing an optional modification that
would extend the compliance time for
the next repetitive inspection. We are
proposing this supplemental NPRM to
detect and correct such cracking, which
could sever a frame and increase the
loading of adjacent frames, and could
result in damage to the adjacent
structure and consequent loss of
structural integrity of the airplane. Since
certain actions impose an additional
burden over that proposed in the NPRM,
we are reopening the comment period to
allow the public the chance to comment
on these proposed changes.

DATES: We must receive comments on
this supplemental NPRM by June 20,
2013.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this proposed AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, 3855
Lakewood Boulevard, MC D800-0019,
Long Beach, CA 90846—-0001; telephone
206—-544-5000, extension 2; fax 206—
766—-5683; Internet https://
www.myboeingfleet.com. You may
review copies of the referenced service
information at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, WA. For information on
the availability of this material at the
FAA, call 425-227-1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(phone: 800—647-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
George Garrido, Aerospace Engineer,
Airframe Branch, ANM—-120L, FAA, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
CA 90712-4137; phone: 562-627-5357;
fax: 562—-627-5210; email:
george.garrido@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2012-0425; Directorate Identifier
2011-NM-273-AD" at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
www.regulations.gov, including any
personal information you provide. We
will also post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR

part 39 to include an AD that would
apply to all The Boeing Company Model
717-200 airplanes. That NPRM
published in the Federal Register on
May 9, 2012 (77 FR 27142). That NPRM
proposed to require repetitive
inspections for cracking of the overwing
frames, and corrective actions if
necessary.

Actions Since Previous NPRM Was
Issued

Since we issued the previous NPRM
(77 FR 27142, May 9, 2012), we received
additional reports of overwing frame
cracks on this model. The cracking
occurred below the previous NPRM
initial compliance time of 20,000 total
flight cycles. Thus, we have determined
that a shorter compliance time for the
initial inspection is necessary.

Relevant Service Information

We have reviewed Boeing Alert
Service Bulletin 717-53A0034, Revision
1, dated November 7, 2012; and Boeing
Service Bulletin 717-53-0035, dated
June 8, 2012. For information on the
procedures and compliance times, see
this service information at http://
www.regulations.gov by searching for
Docket No. FAA-2012-0425.

Comments

We gave the public the opportunity to
comment on the previous NPRM (77 FR
27142, May 9, 2012). The following
presents the comments received on the
previous NPRM and the FAA’s response
to each comment.

Request To Extend Comment Period

Boeing requested that we revise the
original NPRM (77 FR 27142, May 9,
2012) to extend the comment period for
up to 90 additional days to give time to
assess the information provided in the
reports of Model 717 overwing frame
cracks.

We do not agree with the commenter’s
request to extend the comment period
since we are issuing this supplemental
NPRM (before issuing the final rule),
which automatically extends the
comment period. We have not changed
the AD in this regard.

Request To Delay Issuance of AD

Airtran/Southwest Airlines requested
a delay in the issuance of this AD until
Boeing (the original equipment
manufacturer) had time to build up an
adequate stock of kits and/or frames
until frame replacements are required.

We disagree with the request to delay
release of the AD since Boeing has
advised the FAA that the required kits
will be available in support of the
compliance time of the AD. We have not


https://www.myboeingfleet.com
https://www.myboeingfleet.com
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:george.garrido@faa.gov
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changed this supplemental NPRM in
this regard.

Request To Add Optional Overwing
Frames Modification

Airtran/Southwest Airlines requested
that we revise the original NPRM (77 FR
27142, May 9, 2012) to add a paragraph
stating:

If Boeing Service Bulletin 717-53-0035,
dated June 8, 2012 is accomplished, the
inspection of overwing frame(s) for cracks
can be extended to 45,000 flight cycles from
the time of modification of SB 717-53-0035
and 15,000 flight cycles thereafter.

We agree with the commenter’s
request to add a paragraph to add the
overwing frames modification as an
option to the AD because the
modification provides protection against
cracking of the overwing frame(s). We
disagree that the initial compliance time
can be extended to 45,000 flight cycles,
but agree that the first post-modification
high frequency eddy current (HFEC)
repetitive inspection may be extended
to 45,000 flight cycles. We have added
paragraph (h) to this supplemental
NPRM to provide this option. We have
also revised paragraph (g) in this
supplemental NPRM to correspond to
the manufacturer’s recommended initial
compliance time for the inspections
before the accumulation of 12,000 total
flight cycles, with a compliance time of
24 months or 8,275 flight cycles,
whichever occurs first.

FAA’s Determination

We are proposing this supplemental
NPRM because we evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design. Certain changes described above
expand the scope of the original NPRM
(77 FR 27142, May 9, 2012). As a result,
we have determined that it is necessary
to reopen the comment period to
provide additional opportunity for the
public to comment on this supplemental
NPRM.

Proposed Requirements of the
Supplemental NPRM

This supplemental NPRM would
require accomplishing the actions
specified in the service information
described previously, except as
discussed under “Differences Between
the Supplemental NPRM and the
Service Information.”

Differences Between the Supplemental
NPRM and the Service Information

Boeing Service Bulletin 717-53-0035,
dated June 8, 2012, specifies to contact
the manufacturer for FAA-approved
repair instructions. This proposed AD
would require repairing those
conditions in one of the following ways:

¢ Using a method that we approve; or

e Using data that meet the
certification basis of the airplane, and
that have been approved by an
Authorized Representative for the
Boeing Commercial Airplanes ODA

ESTIMATED COSTS

whom we have authorized to make
those findings.

Where Boeing Alert Service Bulletin
717-53A0034, Revision 1, dated
November 7, 2012, provides a
compliance time for the initial
inspection (specified in paragraph (g) of
this supplemental NPRM) of before
12,000 total flight cycles or within 8,275
flight cycles after the effective date of
this AD, whichever occurs later, this AD
provides a compliance time of the later
of either before the accumulation of
12,000 total flight cycles, or within
8,275 flight cycles or 24 months after
the effective date of this AD, whichever
occurs first. In developing an
appropriate compliance time for this
AD, we considered not only the
manufacturer’s recommendation, but
the degree of urgency associated with
addressing the subject unsafe condition,
the average utilization of the affected
fleet, and the time necessary to perform
the inspections. In light of all of these
factors, we find a minimum compliance
time of 24 months or 8,275 flight cycles
after the effective date of this AD for
completing the required actions to be
warranted, in that it represents an
appropriate interval of time for affected
airplanes to continue to operate without
compromising safety. This difference
has been coordinated with Boeing.

Costs of Compliance

We estimate that this proposed AD
affects 129 airplanes of U.S. registry.

We estimate the following costs to
comply with this proposed AD:

. Cost on U.S.
Action Labor cost Parts cost Cost per product operators
INSPECONS ..o 46 work-hours x $85 per hour = $3,910 | $0 ....ccceeeveenen. $3,910 .cooeeenne $504,390.
per inspection cycle.
Installation of optional modification ............ 30 work-hours x $85 per hour = $2,550 | Up to $2,727 .... | Up to $5,277 ..... Up to $680,733.
per inspection cycle.

We estimate the following costs to do

of the proposed inspections. We have no

aircraft that might need these

any necessary replacements/repairs that way of determining the number of replacements:
would be required based on the results
ON-CONDITION COSTS
Action Labor cost Parts cost Cost per product
Blendout rePair ........cccevveeeereseereseee e 12 work-hours x $85 per hour = $1,020 ................... B0 e $1,020.
Replacement of a frame station ...........ccccooevveenenenns 130 work-hours x $85 per hour = $11,050 ............... Up to $86,977 ... | Up to $98,027.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701:
“General requirements.” Under that
section, Congress charges the FAA with
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promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Is not a “‘significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

The Boeing Company: Docket No. FAA—
2012—-0425; Directorate Identifier 2011—
NM-273-AD.

(a) Comments Due Date

We must receive comments by June 20,
2013.

(b) Affected ADs
None.

(c) Applicability

This AD applies to all The Boeing
Company Model 717-200 airplanes,
certificated in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 53, Fuselage.

(e) Unsafe Condition

This AD was prompted by multiple reports
of cracks of overwing frames. We are issuing
this AD to detect and correct such cracking
that could sever a frame, which may increase
the loading of adjacent frames, and result in
damage to the adjacent structure and
consequent loss of structural integrity of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspections and Corrective Actions

At the later of the times specified in
paragraphs (g)(1) and (g)(2) of this AD: Do a
general visual inspection and a high
frequency eddy current (HFEC) inspection for
cracking of the left-side and right-side
overwing frames at stations 674, 696, and
715; and do all applicable corrective actions;
in accordance with the Accomplishment
Instructions of Boeing Alert Service Bulletin
717-53A0034, Revision 1, dated November 7,
2012. Repeat the inspections thereafter at the
applicable time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 717-53A0034, Revision 1, dated
November 7, 2012, except as provided by
paragraph (h) of this AD.

(1) Before the accumulation of 12,000 total
flight cycles.

(2) Within 24 months or 8,275 flight cycles
after the effective date of this AD, whichever
occurs first.

(h) Optional Terminating Action

Modification of left-side and right-side
overwing frames at stations 674, 696, and
715, in accordance with the Accomplishment
Instructions of Boeing Service Bulletin 717—
53—0035, dated June 8, 2012, terminates the
inspections required by paragraph (g) of this
AD, and extends the compliance time of the
modified area for the next repetitive HFEC
inspection to 45,000 flight cycles after the
modification, provided that the actions in
paragraphs (h)(1), (h)(2), and (h)(3) of this AD
are accomplished, in accordance with the
Accomplishment Instructions of Boeing Alert
Service Bulletin 717-53-0035, dated June 8,
2012. Do the inspections specified in
paragraph (g) of this AD prior to, or
concurrently with, the modification specified
in paragraph (h) of this AD.

(1) The overwing frame improvement
modification of left-side and right-side
overwing frames at stations 674, 696, and 715
is installed and HFEC inspection is done
within 45,000 flight cycles from the time the
modification is installed, in accordance with
the Accomplishment Instructions of Boeing
Service Bulletin 717-53-0035, dated June 8,
2012.

(2) If no crack is found during any
inspection specified by paragraph (h)(1) of
this AD, the HFEC inspections at the
modified area are repeated thereafter at the
applicable time specified in paragraph 1.E.,
“Compliance,” of Boeing Alert Service
Bulletin 717-53-0035, dated June 8, 2012.

(3) If any crack is found during any
inspection specified by paragraph (h)(1) of
this AD, the frame is repaired or replaced
using a method approved in accordance with
the procedures specified in paragraph (j) of
this AD, before further flight.

(i) Credit for Previous Actions

This paragraph provides credit for the
actions required by paragraph (g) of this AD,
if the general visual inspection and HFEC
inspection for cracking of the left-side and
right-side overwing frames at stations 674,
696, and 715, and the applicable related
investigative and corrective actions, were
performed before the effective date of this AD
using Boeing Alert Service Bulletin 717—
53A0034, dated October 5, 2011, which is not
incorporated by reference in this AD.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the ACO, send it to the
attention of the person identified in the
Related Information section of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair
required by this AD if it is approved by the
Boeing Commercial Airplanes Organization
Designation Authorization (ODA) that has
been authorized by the Manager, Los Angeles
ACO to make those findings. For a repair
method to be approved, the repair must meet
the certification basis of the airplane and 14
FR 25.571, Amendment 45, and the approval
must specifically refer to this AD.

(k) Related Information

(1) For more information about this AD,
contact George Garrido, Aerospace Engineer,
Airframe Branch, ANM-120L, FAA, Los
Angeles Aircraft Certification Office, 3960
Paramount Boulevard, Lakewood, CA 90712—
4137; phone: 562-627-5357; fax: 562—-627—
5210; email: george.garrido@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, 3855 Lakewood Boulevard, MC
D800-0019, Long Beach, CA 90846—0001;
telephone 206-544-5000, extension 2; fax
206-766-5683; Internet https://
www.myboeingfleet.com. You may review
copies of the referenced service information
at the FAA, Transport Airplane Directorate,
1601 Lind Avenue SW., Renton, Washington.
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For information on the availability of this
material at the FAA, call 425-227-1221.

Issued in Renton, Washington, on April 26,
2013.
Ali Bahrami,

Manager, Transport Airp]ane Directorate,
Aircraft Certification Service.

[FR Doc. 2013-10652 Filed 5-3-13; 8:45 am]
BILLING CODE 4910-13-P

FEDERAL TRADE COMMISSION
16 CFR PART 23

Guides for the Jewelry, Precious
Metals, and Pewter Industries: Public
Roundtable

AGENCY: Federal Trade Commission
(“FTC” or ‘“Commission’’).

ACTION: Announcement of public
roundtable.

SUMMARY: The Federal Trade
Commission (“FTC” or “Commission’’)
will hold a public roundtable on June
19, 2013 to examine possible
modifications to the FTC’s Guides for
the Jewelry, Precious Metals, and
Pewter Industries (“Jewelry Guides” or
“Guides”). This Notice describes the
issues the roundtable will examine and
invites comments regarding the
questions to be addressed.
DATES: The roundtable will be held on
Wednesday, June 19, 2013, from 9:00
a.m. to 1:00 p.m. at the FTC’s Satellite
Building Conference Center, located at
601 New Jersey Avenue NW.,
Washington, DC 20001. Prior to the
roundtable, the Commission will
publish an agenda and further
information on its Web site. Comments
will be accepted until June 5, 2013.
Registration Information: The
roundtable is open to the public, and
there is no fee for attendance. For
admittance to the Conference Center, all
attendees will be required to show a
valid photo identification, such as a
driver’s license. The FTC will accept
pre-registration for this roundtable. Pre-
registration is not necessary to attend,
but is encouraged so that we may better
plan this event. To pre-register, please
email your name and affiliation to
Ikoss@ftc.gov. When you pre-register,
we will collect your name, affiliation,
and your email address. This
information will be used to estimate
how many people will attend. We may
use your email address to contact you
with information about the roundtable.
Under the Freedom of Information
Act (“FOIA”) or other laws, we may be
required to disclose to outside
organizations the information you
provide. For additional information,

including routine uses permitted by the
Privacy Act, see the Commission’s
Privacy Policy at www.ftc.gov/ftc/
privacy.htm. The FTC Act and other
laws the Commission administers
permit the collection of this contact
information for consideration and use
for the above purposes.

ADDRESSES: The submission of
comments is not required for attendance
at the roundtable. Interested parties may
file comments online or on paper by
following the instructions in the
Request for Comments part of the
SUPPLEMENTARY INFORMATION section
below. Write “Jewelry Guides
Roundtable, 16 CFR Part 23, Project No.
G711001” on your comment, and file
your comment online at https://
ftepublic.commentworks.com/ftc/
jewelryguidesroundtable by following
the instructions on the web-based form.
If you prefer to file your comment on
paper, mail or deliver your comment to
the following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex O), 600
Pennsylvania Avenue NW., Washington,
DC 20580.

FOR FURTHER INFORMATION CONTACT:
Reenah L. Kim, Attorney, (202) 326—
2272, or Laura D. Koss, Attorney, (202)
326-2890, Division of Enforcement,
Bureau of Consumer Protection, Federal
Trade Commission, 600 Pennsylvania
Avenue NW., Mailstop M—8102B,
Washington, DC 20580.

SUPPLEMENTARY INFORMATION:
I. Introduction

The FTC commenced its regulatory
review of the Jewelry Guides on July 2,
2012 with the publication of a Federal
Register Notice (2012 Notice”) seeking
public comments on the Guides.! After
review of comments received in
response, the FTC has determined that
a public roundtable will help it address
possible revisions to the Guides.
Accordingly, the Commission will hold
such a roundtable on June 19, 2013.

To facilitate a productive roundtable,
this announcement first provides
background on the Jewelry Guides and
the regulatory review process, including
comments received in response to the
2012 Notice. It then provides a brief
description of the issues the upcoming
roundtable will explore, outlines
questions to be addressed, and invites
comments for further discussion of
these issues.

A. Background Information

The Jewelry Guides address claims
made about precious metal, pewter,

177 FR 39201 (July 2, 2012).

diamond, gemstone, and pearl products.
16 CFR Part 23. The Guides explain how
to avoid making deceptive claims and,
for certain products, discuss when
disclosures should be made to avoid
unfair or deceptive trade practices.2

B. Jewelry Guides Regulatory Review

The 2012 Notice commenced the
decennial review of the Jewelry
Guides.? The Notice solicited public
comments in response to questions
about the Guides’ costs, benefits, and
effectiveness. It also posed specific
questions based on inquiries received by
Commission staff in recent years
suggesting that technological
developments and related changes in
industry standards and practice may
affect certain provisions of the Jewelry
Guides.

I1. Issues and Questions for Discussion
at the Roundtable

In response to the 2012 Notice, the
Commission received 20 comments
addressing a range of issues.* Many
commenters proposed revisions to

2The Commission issues industry guides to help
the industry conduct its affairs in conformity with
legal requirements. 16 CFR Part 17. Industry guides
are administrative interpretations of the law; they
do not have the force of law and are not
independently enforceable. Failure to follow
industry guides may result, however, in
enforcement action under the FTC Act, 15 U.S.C.
45. In any such action, the Commission must prove
that the act or practice at issue is unfair or deceptive
in violation of Section 5 of the FTC Act.

3To ensure that its regulations and guides
continue to achieve their intended goals without
unduly burdening commerce, the Commission
systematically reviews its regulations and guides on
a ten-year cycle; i.e., the Commission schedules its
reviews ten years after implementation and ten
years after the completion of each review. Since
completing its last review of the Jewelry Guides in
1996, the Commission revised sections of the
Guides and addressed other issues raised in
petitions from jewelry trade associations. See
Federal Trade Commission: Guides for the Metallic
Watch Band Industry and Guides for the Jewelry
Industry: Final guides, 61 FR 27178 (May 30, 1996);
Federal Trade Commission: Guides for the Jewelry,
Precious Metals, and Pewter Industries: Final
guides, 62 FR 16669 (Apr. 8, 1997); Federal Trade
Commission: Guides for the Jewelry, Precious
Metals, and Pewter Industries: Revision of the
Guides for the Jewelry, Precious Metals, and Pewter
Industries, 64 FR 33193 (June 22, 1999); Federal
Trade Commission: Guides for the Jewelry, Precious
Metals, and Pewter Industries: Final guides, 65 FR
78738 (Dec. 15, 2000); Federal Trade Commission:
Guides for the Jewelry, Precious Metals, and Pewter
Industries: Final Guides Amendments, 75 FR 81443
(Dec. 28, 2010). The Commission therefore
scheduled the Guides for another comprehensive
review in 2011, but postponed it due to resource
constraints. Federal Trade Commission: Notice
Announcing Ten-Year Regulatory Review Schedule
and Request for Public Comment on the Federal
Trade Commission’s Regulatory Review Program, 76
FR 41150 (Jul. 13, 2011).

4 Available at http://www.ftc.gov/os/comments/
jewelryguidesreview/index.shtm. Citations to
comments below identify the commenter by name
and assigned comment number.
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various provisions of the Jewelry
Guides, which the Commission is
considering as part of its review.
Comments in two areas merit further
exploration prior to making Commission
proposals: (1) The marketing of alloy
products containing precious metals in
amounts below the Guides’ minimum
thresholds; and (2) surface applications
of precious metals.

A. Marketing of Alloy Products
Containing Precious Metals in Amounts
Below Minimum Thresholds

The 2012 Notice asked whether the
Commission should amend the Jewelry
Guides to provide particular guidance
on how to describe non-deceptively the
content of alloy products that contain
precious metals in amounts below the
Guides’ minimum thresholds. Currently,
Section 23.4 provides that it may be
misleading to use the word “gold” or
any abbreviation, or a quality mark
implying gold content, to describe all or
part of an industry product that is
composed throughout of an alloy of gold
that is less than 10 karats. Similarly,
Section 23.6 provides that it is unfair or
deceptive to mark, describe, or
otherwise represent all or part of an
industry product as “silver,” or to use
a related abbreviation, unless it is at
least 925/1,000ths pure silver. Section
23.7 suggests a minimum of at least 500
parts per thousand pure platinum for
use of the word “platinum” or related
abbreviation to mark or describe an
industry product.

Five commenters responded to the
Commission’s specific questions
regarding the marketing of alloy
products that contain precious metals in
amounts below the Guides’ thresholds.5
These commenters generally concurred
that industry members should
accurately describe the composition of
these products to avoid consumer
confusion. As one commenter pointed
out, for example, complete and accurate
information about a product’s
composition would allow consumers to
make informed purchasing decisions
regarding gold alloy jewelry that is not
marked with a quality stamp indicating
karat fineness (e.g., ‘9 karat”), but
nonetheless resembles gold jewelry in
appearance, feel, and price.®

Three commenters recommended
revisions that would specify how to
describe alloy products containing
precious metals below the minimum

5 MJJ Brilliant Jewelers (M]JJ), Comment 560895—
00009; Jewelers Ethics Association (JEA), Comment
560895—00013; Jewelers Vigilance Committee (JVC),
Comment 560895—-00027; Jewelry Television (JTV),
Comment 560895-00017; and Wayne Schenk
(Schenk), Comment 560895-00008.

6 MJJ, Comment 560895-00009 at 3.

thresholds.” The commenters differed,
however, on how this might be
accomplished. JTV stated that the
Guides should specifically authorize the
stamping of karat fineness on a gold
alloy containing less than 10 karats, and
permit use of the word “gold” to
describe such a product. JTV further
stated that, if the Guides continue to
prohibit use of the word ““gold,” sellers
should be allowed to market the alloy
under a trade name, as long as the
product is stamped with an accurate
disclosure of karat fineness.# No other
commenters recommended allowing
quality marks to be stamped on such
products.?

M]J and JVC both stated that the
Guides should allow industry members
to provide complete and accurate
descriptions of below-standard alloy
products by identifying their actual
precious metal content, such as through
methods other than stamping. MJJ
recommended including an example of
non-deceptive markings and
descriptions for such products, but did
not propose specific language.1° JVC
recommended allowing sellers to
indicate in descriptive marketing
materials (e.g., advertisements, labels,
tags) that a below-standard product
contains a precious metal—as long as
they accurately disclose the quantity of
the metal by percentage.1? Specifically,
JVC proposed a note be added to
Sections 23.4 (gold), 23.6 (silver), and
23.7 (platinum group metals) stating
that, for products containing less than
the minimum standard amounts, sellers
may identify the product with the name
of the precious metal, but only if it is
preceded by the percentage of the
precious metal in the product (e.g., “8%
Gold + 4% Palladium,” “40%
Platinum,” “70% Silver + 30%
Copper”).12 JVC argued, however, that

7 See MJJ, Comment 560895—00009 at 4; JTV,
Comment 560895-00017 at 4; JVC, Comment
560895—00027 at 4. In contrast, JEA stated that the
current Guides provisions concerning precious
metals are clear and concise, and do not require
revision. JEA, Comment 560895—00013 at 10.

8JTV, Comment 560895-00017 at 4.

9Indeed, Schenk expressly opposed any revision
that would allow the stamping of alloys containing
less than 10 karats of gold with a quality mark
implying gold content, and also opposed any
revision that would allow the stamping of alloys
containing below-standard amounts of silver (other
than the stamping of “coin silver” on alloys
comprising at least 90% silver, as provided in
Section 23.6(c) of the Guides). Schenk, Comment
560895—00008 at 3. Similarly, JVC stated that it did
not recommend any changes to the minimum
standard amounts, and JEA stated that revisions to
the Guides’ provisions concerning precious metals
are not needed. JVC, Comment 560895—-00027 at 4;
JEA, Comment 560895—00013 at 10.

10 MJJ, Comment 560895-00009 at 4.

11]JVC, Comment 560895-00027 at 4.

12JVC, Comment 560895-00027 at 20, 39—40.

sellers should not be allowed to stamp
the name of the below-standard
precious metal on the product itself
(e.g., with a quality mark).13 The
roundtable will help the Commission
assess whether JVC’s proposal would
provide adequate guidance for sellers to
avoid consumer deception when
marketing below-standard alloy
products.

B. Surface Applications of Precious
Metals

Four commenters raised issues
concerning the surface-layer application
of precious metals on jewelry industry
products.?# The current Guides discuss
certain aspects of surface applications in
Sections 23.4 (gold), 23.5 (vermeil), and
23.6 (silver), but do not
comprehensively set specific minimum
standards for the use of terms indicating
a precious metal application. In some
circumstances, the Guides advise that
surface-platings be “of such thickness
and extent of surface coverage that
reasonable durability is assured,”” 15 or
that “all significant surfaces of the
product or part contain a plating or
coating . . . that is of substantial
thickness.” 16 In addition, Section
23.4(c) gives examples reflecting
minimum thicknesses and weights for
certain terms used to describe surface
applications of gold or gold alloy.

According to the commenters, the
high price of precious metals has led to
an increase in products containing a
surface-layer application of precious
metal over a less expensive metal. The
precious metals used in these surface
applications include not only gold and
silver, but also platinum, palladium,
rhodium, and ruthenium. Commenters
stated the lack of standards in the
Guides for products with surface
applications of a precious metal other
than gold or silver creates the risk of
deception and confusion. For example,
one commenter notes it is common
industry practice to apply a surface
layer of rhodium (a white precious
metal) on gold products that are
marketed as white gold; the surface
coating is often not disclosed even

13]VC, Comment 560895-00027 at 20, 39-40.

14 Sudhir Jadhav (Jadhav), Comment 560895~
00011; Jewelers Vigilance Committee (JVC),
Comment 560895-00027; Sterling Jewelers Inc./
Richline Group, Inc. (Sterling/Richline), Comments
560895—-00021 & 560895-00022; and TSI Holding
Company (TSI), Comment 560895—-00016.

15 See § 23.4(b)(4) (regarding use of the terms
“gold plate’” and “‘gold plated”) and § 23.4(b)(5)
(regarding use of the terms “gold filled,” “rolled
gold plate,” “rolled gold plated,” and “gold
overlay”).

16 See § 23.6(d) (regarding representations that all
or part of an industry product is “plated or coated
with silver”).
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though it may wear off over time,
revealing the underlying yellow or off-
white gold. Moreover, products that
have insubstantial amounts of precious
metal applied over a less expensive
metal may be marketed at higher prices
than justified.1?

The commenters generally agreed the
Guides should take a unified approach
in providing guidance regarding surface
applications of precious metals. Among
other things, commenters argued such
an approach would simplify the
nomenclature and standards used, such
as by setting explicit minimums (by
weight ratio or thickness of coating,
depending on the method of
application) for common terms. In
addition, JVC and Sterling/Richline
proposed guidance that would
encompass all of the precious metals
used in coatings on jewelry products.18
They also proposed that, if the
minimum standards are not met, the
Guides should require a disclosure
stating that durability of the application
is not assured.

The commenters diverged, however,
concerning the particulars of the
proposed approach. Specifically,
commenters disagreed about whether
standards for certain gold electrolytic
plating applications should be stated in
terms of “fine gold” (which has a 23.5
karat minimum), without allowing for
electrolytic applications of gold alloy
(implying the presence of at least 10
karats).19 Commenters also disagreed on
whether, when using the terms “plate,”
“plated,” “electroplate,” and
“electroplated” to describe a product
with rhodium surface-plating, the
Guides should specify different
minimum thickness standards
depending on whether the rhodium is

17JVC, Comment 560895-00027 at 12—-13.

18 Specifically, JVC and Sterling/Richline
recommended an approach that expressly covers
surface applications of platinum, iridium,
palladium, ruthenium, rhodium, and osmium, in
addition to gold and silver. JVC, Comment 560895—
00027at 13—14; Sterling/Richline, Comments
560895—-00021 & 560895—00022 at 2. TSI focused on
gold and silver, and did not discuss surface
applications of other precious metals. TSI,
Comment 560895—-00016 at 2—3. Similarly, Jadhav
focused solely on the issue of gold plating over
silver, without referring to other precious metals.
Jadhav, Comment 560895—-00011 at 1-2.

19 Sterling/Richline recommended that all
standards for electrolytic plating applications of
gold (as reflected in proposed guidance regarding
use of the terms “plate,” “plated,” “‘electroplate,”
“electroplated,” “heavy electroplate,” “heavy
electroplated,” and “vermeil”) be stated in terms of
“fine gold;” similarly, Jadhav recommended that
gold plating over sterling silver only be permitted
for gold greater than 23 karats. Sterling/Richline,
Comments 560895—00021 & 560895—-00022 at 1-2;
Jadhav, Comment 560895—-00011 at 1. By contrast,
the JVC proposal provides for electrolytic surface
applications of gold alloy. JVC, Comment 560895—
00027 attach. at 9.

applied over a non-white or white
metal.20 In addition, one commenter
recommended the deletion of “overlay”
as a term that may be used to disclose
the amount of precious metal in a
surface application, whereas another
commenter retained this term in its
proposal for revising the provisions that
concern gold and silver surface
applications.2! Lastly, one commenter
recommended the Guides include the
term “over” in a revised provision
regarding use of the terms “plate,”
“plated,” “electroplate,” and
“electroplated.” 22 The Commission will
use the public roundtable to evaluate
whether any change or additional
guidance is necessary to prevent
consumer deception and, if so, the level
of detail the Commission should
include in the Guides.

III. Request for Comments

The Commission’s roundtable will
address the issues raised by commenters
concerning the marketing of below-
standard precious metal alloys and
precious metal surface applications. The
Commission also invites written
comments on the questions to be
addressed, as outlined below:

1. JVC recommended a revision to the
Guides that would allow sellers to
indicate in descriptive marketing
materials (e.g., advertisements, labels,
tags) that a product contains a precious
metal in an amount below the standard,
as long as they accurately disclose the
quantity of the metal by percentage. It
also stated that sellers should not be
allowed to stamp the name of the below-
standard precious metal on the product
itself with a quality mark. Does JVC’s
proposal provide adequate guidance for
marketers to avoid consumer deception?

(a) If so, why? If not, why not?

(b) Provide any evidence supporting
your position.

2. Would stamping a quality mark on
an alloy jewelry product to convey
information about its precious metal
content be more likely to lead to
consumer deception than if such

20JV(C’s proposed guidance provided a minimum

thickness of three millionths of an inch. JVC,
Comment 560895—-00027 attach. at 10. By contrast,
Sterling/Richline proposed minimum thickness
standards of three millionths of an inch for an
application of rhodium over non-white metal, and
two millionths of an inch for an application over
white metal. Sterling/Richline, Comments 560895—
00021 & 560895—-00022 at 3.

21 TSI included “overlay” in its recommendations
regarding gold and silver surface applications. TSI,
Comment 560895—-00016 at 2. JVC stated it did not
address “overlay” in its proposed revisions to the
Guides because the term is superfluous. JVC,
Comment 560895-00027 at 15.

22 See Sterling/Richline, Comments 560895—
00021 & 560895—-00022 at 4. No other commenters
discussed use of the term “over.”

information were included in
descriptive marketing materials such as
advertisements, labels, and tags?

(a) If so, why? If not, why not?

(b) Provide any evidence supporting
your position.

3. Is it sufficient to disclose the
precious metal content of an alloy by
percentage, or are other disclosures or
qualifications necessary to avoid
consumer deception?

(a) Why or why not?

(b) Provide any evidence supporting
your position.

4. Would consumers fully
comprehend the meaning of a gold
content disclosure that is stated as a
percentage, rather than karats (e.g.,
“33% gold” versus ““8 karats”)?

(a) Provide any evidence supporting
your position.

5. Should the Guides address surface-
layer applications of precious metals
other than gold and silver (e.g.,
platinum, palladium, iridium, rhodium,
ruthenium, or osmium)?

(a) If so, why? What guidance would
be necessary to avoid consumer
deception?

(b) If not, why not?

(c) Provide any evidence supporting
your position.

6. Section 23.4(c)(3) of the Guides
states that a marketer can mark or
describe a product as “rolled gold
plate,” without also disclosing as a
fraction the portion of the weight of the
metal accounted for by the plating in the
entire article, when such plating
constitutes at least 1/20th of the weight
of the metal in the entire article and
when the term is appropriately marked
with a karat fineness designation. JVC,
however, suggested that marketers
should be able to describe a product as
“rolled gold plate” when such plating
constitutes at least 1/40th of the weight
of the metal in the entire article.

(a) What amount of plating on a
product described as ‘“rolled gold plate”
is necessary to assure reasonable
durability of coverage?

(b) How do consumers comprehend
the term “rolled gold plate”’?

(c) Provide any evidence supporting
your position.

7. Is the term “rolled plate” used to
describe surface applications of other
precious metals, such as silver or
platinum group metals?

(a) If so, what amount of plating is
necessary to assure reasonable
durability of coverage on such products?

(b) Does the amount of plating needed
to assure durability differ depending on
the metals used?

(c) How do consumers comprehend
the term “rolled plate” when used to
describe surface applications of other
precious metals?
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(d) Provide any evidence supporting
your position.

8. The current Guides do not address
the term “bonded.” JVC stated this term
“indicates a durable product with a
mechanically applied application of
gold or gold alloy over a base of sterling
silver that is at least 1/40th of the
weight of the article,” and proposed that
use of the term also be permitted for
surface applications of precious metals
other than gold.

(a) Is the term ‘“‘bonded’ used to
describe surface applications of other
precious metals, such as silver or
platinum group metals?

(b) What amount of plating on a
product described as “bonded” is
necessary to assure reasonable
durability of coverage?

(c) Does the amount of plating needed
to assure durability differ depending on
the metals used? If so, how does it
differ?

(d) How do consumers comprehend
the term “bonded”?

(e) Provide any evidence supporting
your position.

9. The current Guides do not address
the term “clad.” JVC recommended
marketers state a product is “[precious
metal] clad” when the applied precious
metal is at least 1/20th of the weight of
the article.

(a) What amount of plating on a
product described as ‘“‘clad” is necessary
to assure reasonable durability of
coverage?

(b) Does the amount of plating needed
to assure durability differ depending on
the metals used? If so, how does it
differ?

(c) How do consumers comprehend
the term ““clad”?

(d) Provide any evidence supporting
your position.

10. Should the Guides continue to
provide guidance on use of the terms
“flashed,” “washed,” “overlay,”
“Duragold,” “Diragold,” ‘“Noblegold,”
“Goldine,” or “layered gold”’?

(a) If so, why? If not, why not?

(b) How do consumers comprehend
these terms?

(c) Provide any evidence supporting
your position.

11. Sterling/Richline suggested that
standards for certain terms used to
describe gold electrolytic plating
applications (“plate,” “plated,”
“electroplate,” “electroplated,” “heavy
electroplate,” “heavy electroplated,”
and ‘“vermeil”’) should be stated in
terms of “fine gold,” which has a 23.5
karat minimum. Do the current Guides
provisions regarding these terms, which
refer to platings or coatings of “gold” or
“gold alloy of not less than 10 karat
fineness” create consumer confusion or
cause consumer injury?

(a) If so, how? What is the injury to
consumers?

(b) Provide any evidence supporting
your position.

12. Should the Guides advise
marketers to disclose that the durability
of a surface application of precious
metal is not assured if suggested
thickness or weight minimums are not
met?

(a) If so, why? If not, why not?

(b) Would the issuance of guidance
calling for such disclosure affect the
costs and benefits of the Guides for
consumers and businesses, particularly
small businesses? If so, how?

(c) Provide any evidence supporting
your position.

13. To the extent not addressed in
your previous answers, please explain
whether and how the Commission
should revise the Guides to prevent
consumer deception with respect to the
marketing and sale of jewelry industry
products that have a surface-layer
application of precious metal.

Instructions for Filing Public Comments

You can file a comment online or on
paper. For the Commission to consider
your comment, we must receive it on or
before June 5, 2013. Write “Jewelry
Guides Roundtable, 16 CFR Part 23,
Project No. G711001” on your comment.
Your comment—including your name
and your state—will be placed on the
public record of this proceeding,
including, to the extent practicable, on
the public Commission Web site, at
http://www.ftc.gov/os/
publiccomments.shtm. As a matter of
discretion, the Commission tries to
remove individuals’ home contact
information from comments before
placing them on the Commission Web
site. Because your comment will be
made public, you are solely responsible
for making sure your comment does not
include any sensitive personal
information, such as anyone’s Social
Security number, date of birth, driver’s
license number or other state
identification number or foreign country
equivalent, passport number, financial
account number, or credit or debit card
number. You are also solely responsible
for making sure your comment does not
include any sensitive health
information, such as medical records or
other individually-identifiable health
information. In addition, do not include
any “trade secret or any commercial or
financial information which is obtained
from any person and which is privileged
or confidential,” as provided in Section
6(f) of the FTC Act, 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2).
In particular, do not include
competitively sensitive information

such as costs, sales statistics,
inventories, formulas, patterns, devices,
manufacturing processes, or customer
names.

If you want the Commission to give
your comment confidential treatment,
you must file it in paper form, with a
request for confidential treatment, and
you must follow the procedure
explained in FTC Rule 4.9(c), 16 CFR
4.9(c).23 Your comment will be kept
confidential only if the FTC General
Counsel, in his or her sole discretion,
grants your request in accordance with
the law and the public interest.

Postal mail addressed to the
Commission is subject to delay due to
heightened security screening.
Accordingly, we encourage you to
submit your comments online. To make
sure that the Commission considers
your online comment, you must file it
at https://ftcpublic.commentworks.com/
ftc/jewelryguidesroundtable by
following the instructions on the web-
based form. If this Notice appears at
http://www.regulations.gov, you also
may file a comment through that Web
site.

If you file your comment on paper,
write “Jewelry Guides Roundtable, 16
CFR Part 23, Project No. G711001” on
your comment and on the envelope, and
mail or deliver it to the following
address: Federal Trade Commission,
Office of the Secretary, Room H-113
(Annex O), 600 Pennsylvania Avenue
NW., Washington, DC 20580. If possible,
submit your paper comment to the
Commission by courier or overnight
service.

Visit the Commission Web site at
http://www.ftc.gov to read this Notice
and the news release describing it. The
FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives on or
before June 5, 2013. You can find more
information, including routine uses
permitted by the Privacy Act, in the
Commission’s privacy policy at http://
www.ftc.gov/ftc/privacy.htm.

By direction of the Commission.

Donald S. Clark,

Secretary.

[FR Doc. 201310580 Filed 5-3-13; 8:45 am|
BILLING CODE 6750-01-P

231n particular, the written request for
confidential treatment that accompanies the
comment must include the factual and legal basis
for the request and must identify the specific
portions of the comment to be withheld from the
public record. See FTC Rule 4.9(c), 16 CFR 4.9(c).
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DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2013-0103]
RIN 1625-AA00

Safety Zones; Annual Events in the
Captain of the Port Detroit Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend the list of safety zones for annual
events in the Captain of the Port Detroit
Zone. This proposed rule is intended to
amend the rules that restrict vessels
from portions of water areas during
events that pose a hazard to public
safety. Specifically, this rule proposes to
add seven new safety zones and revise
the locations of fifteen safety zones. The
permanent safety zones established by
this proposed rule are necessary to
protect spectators, participants, and
vessels from the hazards associated with
fireworks displays, and other events.

DATES: Comments and related materials
must be received by the Coast Guard on
or before June 5, 2013.

ADDRESSES: You may submit comments
identified by docket number USCG—
2013-0103 using any one of the
following methods:

(1) Federal eRulemaking Portal:
http://www.regulations.gov.

(2) Fax: 202—493-2251.

(3) Mail: Docket Management Facility
(M-30), U.S. Department of
Transportation, West Building Ground
Floor, Room W12-140, 1200 New Jersey
Avenue SE., Washington, DC 20590—
0001.

(4) Hand delivery: Same as mail
address above, between 9 a.m. and 5
p.-m., Monday through Friday, except
Federal holidays. The telephone number
is 202-366—9329.

To avoid duplication, please use only
one of these four methods. See the
“Public Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email LT Adrian
Palomeque, Waterways Management
Division, Sector Detroit, Coast Guard;
telephone (313) 568—9508, email
Adrian.F.Palomeque@uscg.mil. If you
have questions on viewing or submitting
material to the docket, call Barbara

Hairston, Program Manager, Docket
Operations, telephone 202—-366—9826.

SUPPLEMENTARY INFORMATION:
Table of Acronyms

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
TFR Temporary Final Rule

A. Public Participation and Request for
Comments

We encourage you to participate in
this rulemaking by submitting
comments and related materials. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided.

1. Submitting Comments

If you submit a comment, please
include the docket number for this
rulemaking (USCG-2013-0103),
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation. You
may submit your comments and
material online (via http://
www.regulations.gov) or by fax, mail or
hand delivery, but please use only one
of these means. If you submit a
comment online via
www.regulations.gov, it will be
considered received by the Coast Guard
when the comment is successfully
transmitted. If you submit a comment
via fax, hand delivery, or mail, it will
be considered as having been received
by the Coast Guard when the comment
is received at the Docket Management
Facility. We recommend that you
include your name and a mailing
address, an email address, or a
telephone number in the body of your
document so that we can contact you if
we have questions regarding your
submission.

To submit your comment online, go to
http://www.regulations.gov, type the
docket number USCG-2013-0103 in the
“SEARCH” box and click “SEARCH.”
Click on “Submit a Comment” on the
line associated with this rulemaking.

If you submit your comments by mail
or hand delivery, submit them in an
unbound format, no larger than 8% by
11 inches, suitable for copying and
electronic filing. If you submit
comments by mail and would like to
know that they reached the Facility,
please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period and may

change the rule based on your
comments.

2. Viewing Comments and Documents

To view comments, as well as
documents mentioned in this preamble
as being available in the docket, go to
http://www.regulations.gov, type the
docket number USCG—2013-0103 in the
“SEARCH” box and click “SEARCH.”
Click on Open Docket Folder on the line
associated with this rulemaking. You
may also visit the Docket Management
Facility in Room W12-140 on the
ground floor of the Department of
Transportation West Building, 1200
New Jersey Avenue SE., Washington,
DC 20590, between 9 a.m. and 5 p.m.,
Monday through Friday, except Federal
holidays.

3. Privacy Act

Anyone can search the electronic
form of comments received into any of
our dockets by the name of the
individual submitting the comment (or
signing the comment, if submitted on
behalf of an association, business, labor
union, etc.). You may review a Privacy
Act notice regarding our public dockets
in the January 17, 2008, issue of the
Federal Register (73 FR 3316).

4. Public Meeting

We do not now plan to hold a public
meeting, but you may submit a request
for one using one of the four methods
specified under ADDRESSES. Please
explain why you believe a public
meeting would be beneficial. If we
determine that one would aid this
rulemaking, we will hold one at a time
and place announced by a later notice
in the Federal Register.

B. Regulatory History and Information

On August 8, 2008, the Coast Guard
put into effect 33 CFR 165.941, which
established several permanent safety
zones within U.S. waters under the
jurisdiction of the Captain of the Port
Detroit (73 FR 46194). Specifically,
forty-nine permanent safety zones were
established at that time. Almost two
years later, on June 9, 2010, the Coast
Guard amended 33 CFR 165.941,
permanently adding several safety
zones, which brought the total to fifty-
six (75 FR 32668). The Coast Guard
amended 33 CFR 165.941 a third time
on July 18, 2012, bringing the total
permanent safety zones to fifty-nine (77
FR 42176). On the whole, these fifty-
nine safety zones were permanently put
in place over time to protect the boating
public from hazards associated with
certain annually recurring maritime
events that take place on U.S. navigable
waterways.
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As in years past, the Coast Guard
recently inventoried the maritime
events that occur on waters under the
jurisdiction of the Captain of the Port
Detroit. As a result of that inventory, the
Coast Guard proposes to add seven new
safety zones to 33 CFR 165.941, which
will bring the total to sixty-six. Each of
the safety zones proposed to be added
have previously been established and
enforced by the Coast Guard via
separate TFRs. All but one of those
seven TFRs, the safety zone associated
with the Port Huron Blue Water
Festival, were published previously in
the Federal Register (E.g., 76 FR 41691,
77 FR 32394, 77 FR 50923, and 77 FR
62440).

C. Basis and Purpose

As stated above, 33 CFR 165.941
currently lists fifty-nine permanent
safety zones located within the Captain
of the Port Detroit Zone. Each of these
safety zones corresponds to an annually
recurring maritime event. As also
mentioned above, a review of the
maritime events that take place annually
within the Detroit Captain of the Port
Zone recently revealed that seven
recurring events require that seven
safety zones be permanently added to 33
CFR 165.941. Specifically, the Captain
of the Port has determined that three
fireworks events, two triathlon sporting
events, one pumpkin launching benefit
event, and one cannonade event require
a permanent safety zone in 33 CFR
165.941. Each of these seven events
recurs once per year, typically during
the same month and week. However, the
exact date and time of each of event
differs each year.

The Captain of the Port believes these
seven proposed safety zones are
necessary to protect vessels and people
from the hazards associated with each
corresponding event. Such hazards
include obstructions to the waterway,
the explosive dangers of fireworks,
premature and accidental detonations,
dangerous projectiles, falling or burning
debris, and flying cannon balls. Each of
these hazards poses a significant risk to
public safety and property. Accordingly,
pursuant to the authority contained in
33 U.S.C. 1231, the Captain of the Port
Detroit proposes to add seven new
safety zones.

In addition to revealing the need for
seven new additional safety zones, the
recent review of the recurring maritime
events within the Captain of the Port
Detroit Zone also revealed the need to
revise the location descriptions of
fifteen safety zones already established
in 33 CFR 165.941. These changes are
necessary to better align the location of
each safety zone with the planned

location of each maritime event as
recently communicated to the Coast
Guard by event organizers.

D. Discussion of Proposed Rule

For all of the above reasons, the
Captain of the Port Detroit proposes to
permanently establish seven safety
zones in 33 CFR 165.941 to ensure the
safety of vessels and people during each
associated annual event. Specifically,
the Captain of the Port Detroit proposes
to establish the following safety zones:

(1) 3 Disciplines Triathlon, Lake Erie,
Monroe, MI: This safety zone will
encompass all navigable waters of Lake
Erie, Monroe, MI bound by a line
beginning onshore at 41°54'14” N;
083°20°01” W to 41°54’13” N; 083°19'48”
W to 41°54’50” N; 083°19°39” W to
41°54’51” N; 083°19’52” W, and from
thence along the shoreline to the
beginning (NAD 83). It will be enforced
one morning during a weekend in June.
The exact dates and times will be
determined annually.

(2) BGSU Football Gridiron Classic
Golf and Dinner Fireworks, Catawba
Island, OH: This safety zone will
encompass all waters of Lake Erie
within a 75-yard radius of the fireworks
launch site located at position 41°3418”
N, 082°51"18” W (NAD 83). This safety
zone will be enforced one evening in
July. The exact dates and times will be
determined annually.

(3) Jet Express Triathlon, Sandusky
Bay, Lake Erie, Lakeside, OH: This
safety zone will encompass all waters of
Lake Erie within a direct line from
41°33’49” N 082°47°8” W to 41°33'25” N
082°48’8” W and 15 yards on either side
of direct line. All geographic
coordinates are North American Datum
of 1983 (NAD 83). This safety zone will
be enforced one morning during a
weekend in September. The exact dates
and times will be determined annually.

(4) Wounded Warriors Benefit, East
Huron, OH: This safety zone will
encompass all waters of Lake Erie
within a 2500 ft radius of the pumpkin
launch site located at position
41°23'6.7194” N, 082°27°46.6812” W. All
geographic coordinates are North
American Datum of 1983 (NAD 83).
This safety zone will be enforced one
day on the third or fourth weekend of
October. The exact dates and times will
be determined annually.

(5) Detroit Symphony Orchestra
Fireworks at the Ford House; Grosse
Pointe, MI: This safety zone will
encompass all waters of Lake St. Clair,
Grosse Pointe Shores, MI within a 600
foot radius of position 42° 27°15” N and
082°51’56” W (NAD 83). This safety
zone will be enforced one evening
during the first two weeks in July. The

exact dates and times will be
determined annually.

(6) Blue Water Festival Fireworks, Port
Huron, MI: This safety zone will
encompass all the waters of the St. Clair
River, Port Huron, MI within a 500 foot
radius of position 42° 57’55” N and 082°
25’19” W (NAD 83). This safety zone
will be enforced one evening during the
first two weeks in July. The exact dates
and times will be determined annually.

(7) Cannonade; Harsens Island, MI:
This safety zone will encompass all
waters of Lake St. Clair, Muscamoot
Bay, Harsens Island, MI within an area
bound by the coordinates starting at the
cannon firing position located at
42°32.5" N, 082°40.1" W extending west
to the Old Channel Light located at
position 42°32.5" N, 082°41.6" W angling
northeast to position 42°33.5” N,
082°40.6" W then angling southeast to
the point of origin (NAD 83). This safety
zone will be enforced one afternoon
during the first or second weekend of
October.

As alluded to above, this proposed
rule will also update the coordinates for
fifteen safety zones already established
in 33 CFR 165.941. These safety zones
are associated with the Put-in-Bay
Fourth of July Fireworks in Put-In-Bay,
OH; the Toledo Country Club Memorial
Celebration and Fireworks in Toledo,
OH; the Toledo Country Club 4th of July
Fireworks in Toledo, OH; the Pharm
Lights Up The Night Fireworks in
Toledo, OH; the Red, White and Blues
Bang Fireworks in Huron, OH; the
Huron Riverfest Fireworks in Huron,
OH; the Riverfest at the International
Docks in Toledo, OH; the Port Austin
Fireworks in Port Austin, MI; the Grosse
Pointe Yacht Club 4th of July Fireworks
in Grosse Pointe Shores, MI; the Grosse
Ile Yacht Club Fireworks in Grosse Ile,
MI; the Trenton Fireworks in Trenton,
MI; the Belle Maer Harbor 4th of July
Fireworks in Harrison Township, MI;
the Bay City Fireworks Festival in Bay
City, MI; the Catawba Island Club
Fireworks in Catawba Island, OH; and
the Bay Point Fireworks Display in
Marblehead, OH.

Although this proposed rule will
remain in effect year round, the safety
zones within it will be enforced only
immediately before, during, and after
events that pose hazard to the public,
and only upon notice by the Captain of
the Port. The Captain of the Port Detroit
will use all appropriate means to notify
the public when the safety zones in this
proposal will be enforced. Consistent
with 33 CFR 165.7(a), such means of
may include, among other things,
publication in the Federal Register,
Broadcast Notice to Mariners, Local
Notice to Mariners, or, upon request, by
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facsimile (fax). Also, the Captain of the
Port may issue a Broadcast Notice to
Mariners notifying the public if
enforcement of a safety zone in this
section is cancelled prematurely.

Entry into, transiting, or anchoring
within one of these proposed safety
zones during an enforcement period is
prohibited unless authorized by the
Captain of the Port Detroit or his
designated representative. The Captain
of the Port or his designated
representative may be contacted via
VHF Channel 16.

E. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on these statutes and executive
orders.

1. Regulatory Planning and Review

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). We conclude that this proposed
rule is not a significant regulatory action
because we anticipate that it will have
minimal impact on the economy, will
not interfere with other agencies, will
not adversely alter the budget of any
grant or loan recipients, and will not
raise any novel legal or policy issues.
The safety zones established by this
proposed rule will be relatively small
and enforced for relatively short times.
Also, each safety zone is designed to
minimize its impact on navigable
waters. Furthermore, each safety zone
has been designed to allow vessels to
transit unrestricted to portions of the
waterways not affected by the safety
zones. Thus, restrictions on vessel
movements within any particular area
are expected to be minimal. Under
certain conditions, moreover, vessels
may still transit through each safety
zone when permitted by the Captain of
the Port. On the whole, the Coast Guard
expects insignificant adverse impact to
mariners from the activation of these
safety zones.

2. Impact on Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.

The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities.

This proposed rule would affect the
following entities, some of which might
be small entities: The owners and
operators of vessels intending to transit
or anchor in the areas designated as
safety zones during the dates and times
the safety zones are being enforced.

These proposed safety zones will not
have a significant economic impact on
a substantial number of small entities
for all of the reasons discussed in the
above Regulatory Planning and Review
section. If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this proposed rule would have
a significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

3. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking
process. If this proposed rule would
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please contact the person listed in the
FOR FURTHER INFORMATION CONTACT,
above. The Coast Guard will not
retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

4. Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

5. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed

this proposed rule under that Order and
have determined that it does not have
implications for federalism.

6. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this proposed rule elsewhere
in this preamble.

7. Taking of Private Property

This proposed rule would not affect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

8. Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.

9. Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This proposed rule is not an
economically significant rule and would
not create an environmental risk to
health or risk to safety that might
disproportionately affect children.

10. Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

11. Energy Effects

This proposed rule is not a
“significant energy action’”” under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use.
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12. Technical Standards

This proposed rule does not use
technical standards. Therefore, we did
not consider the use of voluntary
consensus standards.

13. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01
and Commandant Instruction
M16475.1D, which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions which do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves the establishment of safety
zones and thus, is categorically
excluded under paragraph (34)(g) of the
Instruction. A preliminary
environmental analysis checklist
supporting this determination is
available in the docket where indicated
under ADDRESSES. We seek any
comments or information that may lead
to the discovery of a significant
environmental impact from this
proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 46 U.S.C.
Chapters 701, 3306, 3703; 50 U.S.C. 191, 195;
33 CFR 1.05-1, 6.04-1, 6.04—6, and 160.5;
Pub. L. 107-295, 116 Stat. 2064; Department
of Homeland Security Delegation No. 0170.1.

m 2. Revise § 165.941 to read as follows:

§165.941 Safety Zones; Annual Events in
the Captain of the Port Detroit Zone.

(a) Safety Zones. The following areas
are designated Safety zones:

(1) Roostertail Fireworks (barge),
Detroit, MI:

(i) Location: All waters of the Detroit
River within a 300-foot radius of the
fireworks launch site located at position
42°21’16.67” N, 082°58720.41” W. (NAD
83). This area is located between Detroit
and Belle Isle near the Roostertail
restaurant.

(ii) Enforcement Date and Time: One
evening during the third week in July.

The exact dates and times for this event
will be determined annually.

(2) Washington Township Summerfest
Fireworks, Toledo, OH:

(i) Location: All waters of the Ottawa
River within a 600-foot radius of the
fireworks launch site located at position
41°43’29” N, 083°28’47” W (NAD 83).
This area is located at the Fred C. Young
Bridge, Toledo, OH.

(ii) Enforcement Date and Time: One
evening during the last week in June or
the first week in July. The exact dates
and times for this event will be
determined annually.

(3) Au Gres City Fireworks, Au Gres,
MI:

(i) Location: All waters of Saginaw
Bay within a 700-foot radius of the
fireworks launch site located at position
44°1.4’ N, 083°40.4" W (NAD 83). This
area is located at the end of the pier near
the end of Riverside Drive in Au Gres,
MI.

(ii) Enforcement Date and Time: One
evening during the last week in June or
the first week in July. The exact dates
and times for this event will be
determined annually.

(4) The OId Club Fireworks, Harsens
Island, MI:

(i) Location: All waters of Lake St.
Clair within an 850-foot radius of the
fireworks launch site located at position
42°32.4’ N, 082°40.1” W (NAD 83). This
area is located near the southern end of
Harsens Island, MI.

(ii) Enforcement Date and Time: One
evening during the last week of June or
the first week of July. The exact dates
and times for this event will be
determined annually.

(5) Put-In-Bay Fourth of July
Fireworks, Put-In-Bay, OH:

(i) Location: All waters of Lake Erie
within a 1,000-foot radius of the
fireworks launch site located at position
41°3928.92” N, 082°48’52.98” W (NAD
83). This area is located in Put-In-Bay
Harbor.

(ii) Enforcement Date and Time: One
evening during the first week of July.
The exact dates and times for this event
will be determined annually.

(6) Gatzeros Fireworks, Grosse Pointe
Park, MI:

(i) Location. All waters of Lake St.
Clair within a 300-foot radius of the
fireworks launch site located at position
42°22.6" N, 082°54.8’ W (NAD 83). This
area is located near Grosse Pointe Park,
ML

(ii) Enforcement Date and Time: One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(7) Harrisville Fireworks, Harrisville,
MI—

(i) Location. All waters of Lake Huron
within a 450-foot radius of the fireworks

launch site located at position 44°39.7”
N, 083°17.0’ W (NAD 83). This area is
located at the end of the break wall at
the Harrisville harbor in Harrisville, MI.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(8) Harbor Beach Fireworks, Harbor
Beach, MI—

(i) Location. All waters of Lake Huron
within a 700-foot radius of the fireworks
launch site located at position 43°50.8"
N, 082°38.6" W (NAD 83). This area is
located at the end of the railroad pier
east of the end of State Street in Harbor
Beach, MI.

(ii) Enforcement Date and Time. One
evening during the second week in July.
The exact dates and times for this event
will be determined annually.

(9) Trenton Rotary Roar on the River
Fireworks, Trenton, MI—

(i) Location. All waters of the Detroit
River within a 420-foot radius of the
fireworks launch site located at position
42°7.8’ N, 083°10.4” W (NAD 83). This
area is located between Grosse Ile and
Elizabeth Park in Trenton, MI.

(ii) Enforcement Date and Time. One
evening during the third week in July.
The exact dates and times for this event
will be determined annually.

(10) Nautical Mile Venetian Festival
Fireworks, St. Clair Shores, MI—

(i) Location. All waters of Lake St.
Clair within a 210-foot radius of the
fireworks launch site located at position
42°28.2" N, 082°52.5" W (NAD 83). This
area is located near Jefferson Beach
Marina in St. Clair Shores, MI.

(ii) Enforcement Date and Time. One
evening during the second week in
August. The exact dates and times for
this event will be determined annually.

(11) Cheeseburger Festival Fireworks,
Caseville, MI—

(i) Location. All waters of Lake Huron
within a 300-foot radius of the fireworks
launch site located at position 43°56.9
N, 083°17.2” W (NAD 83). This area is
located near the break wall located at
Caseville County Park, Caseville, MI.

(ii) Enforcement Date and Time. One
evening during the second week in
August. The exact dates and times for
this event will be determined annually.

(12) Detroit International Jazz Festival
Fireworks, Detroit, MI—

(i) Location. All waters of the Detroit
River within a 560-foot radius of the
fireworks launch site located at position
42°19.6’ N, 83°2.6’ W (NAD 83). This
area is located in the Detroit River
between Cobo Hall and the GM
Headquarters in Detroit, ML

(ii) Enforcement Date and Time. One
evening during the last week in August
or the first week in September. The
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exact dates and times for this event will
be determined annually.

(13) Marine City Maritime Festival
Fireworks, Marine City, MI—

(i) Location. All waters of the St. Clair
River within an 840-foot radius of the
fireworks launch site located at position
42°42.9’ N, 082°29.1” W (NAD 83). This
area is located east of Marine City.

(ii) Enforcement Date and Time. One
evening during the third week in
September. The exact dates and times
for this event will be determined
annually.

(14) Schoenith Family Foundation
Fireworks, Detroit, MI—

(i) Location. All waters of the Detroit
River, within a 210-foot radius of the
fireworks launch site located at position
42°21.2" N, 82°58.4° W. (NAD 83). This
area is located between Detroit and
Belle Isle.

(ii) Enforcement Date and Time. One
evening during the third week in
September. The exact dates and times
for this event will be determined
annually.

(15) Toledo Country Club Memorial
Celebration and Fireworks, Toledo,
OH—

(i) Location. All waters of the Maumee
River, within a 250-yard radius of the
fireworks launch site located on shore at
position 41°35’51.0” N, 83 °35’36.5” W.
(NAD 83). This area is located at the
Toledo Country Club’s 18th Green and
encompasses the fireworks launch site.

(ii) Enforcement Date and Time. One
evening during the last week in May.
The exact dates and times for this event
will be determined annually.

(16) Luna Pier Fireworks Show, Luna
Pier, MI—

(i) Location. All waters of Lake Erie,
within a 300-yard radius of the
fireworks launch site located at position
41°48’32” N, 83°26"23” W. (NAD 83).
This area is located at the Clyde E.
Evens Municipal Pier.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(17) Toledo Country Club 4th of July
Fireworks, Toledo, OH—

(i) Location. All waters of the Maumee
River, within a 250 yard radius of the
fireworks launch site located on shore at
position 41°35’51.0” N, 83°35”36.5” W.
(NAD 83). This area is located at the
Toledo Country Club’s 18th Green and
encompasses the fireworks launch site.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(18) Pharm Lights Up The Night
Fireworks, Toledo, OH—

(i) Location. All waters of the Maumee
River, within a 300-yard radius of the

fireworks launch site located at position
41°38’35” N, 83°31’54” W. (NAD 83).

(ii) Enforcement Date and Time. One
evening during the first or second weeks
in July. The exact dates and times for
this event will be determined annually.

(19) Perrysburg/Maumee 4th of July
Fireworks, Perrysburg, OH—

(i) Location. All waters of the Maumee
River, within an 850-foot radius of the
fireworks launch site located at position
41°33’27” N, 83°38’59” W. (NAD 83).
This position is located at the
Perrysburg/Maumee Hwy 20 Bridge.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(20) Lakeside July 4th Fireworks,
Lakeside, OH—

(i) Location. All waters of Lake Erie,
within a 560-foot radius of the fireworks
launch site located at position 41°32'52”
N, 82°45’03” W. (NAD 83). This position
is located at the Lakeside Association
Dock.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(21) Catawba Island Club Fireworks,
Catawba Island, OH—

(i) Location. All waters of Lake Erie,
within a 300-yard radius of the
fireworks launch site located at position
41°34’20” N, 82°51’18” W. (NAD 83).
This position is located at the northwest
end of the Catawba Cliffs Harbor Light
Pier.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(22) Red, White and Blues Bang
Fireworks, Huron, OH—

(i) Location. All waters of the Huron
River, within a 300-yard radius of the
fireworks launch site located at position
41°23’31.81” N, 82°33’05.69” W. (NAD
83). This position is located at the
Huron Ore Docks in Huron, OH.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(23) Huron Riverfest Fireworks,
Huron, OH—

(i) Location. All waters of Huron
Harbor, within a 350-foot radius of the
fireworks launch site located at the
Huron Ore Docks at position
41°23’31.81” N, 82°33’05.69” W. (NAD
83).

(ii) Enforcement Date and Time. One
evening during the second week in July.
The exact dates and times for this event
will be determined annually.

(24) Kelleys Island, Island Fest
Fireworks, Kelleys Island, OH:

(i) Location. All waters of Lake Erie,
within a 300-yard radius of the
fireworks launch site located at position
41°35’43” N, 82°43’30” W. (NAD 83).
This position is located at the old
Neuman Boat Line Dock.

(ii) Enforcement Date and Time. One
evening during the third or fourth weeks
in July. The exact dates and times for
this event will be determined annually.

(25) Riverfest at the International
Docks, Toledo, OH—

(i) Location. All waters of the Maumee
River, starting at position 41°38’35” N,
83°31’54” W, then north/north-east to
the south end of the City of Toledo
Division of Streets, Harbors and Bridges
building at 41°38’51” N, 83°31'50” W,
then south-west to the red nun buoy #64
at 41°38’48” N, 83°31’58” W, then back
to the point (NAD 83).

(ii) Enforcement Date and Time. One
evening during the first week in
September. The exact dates and times
for this event will be determined
annually.

(26) Rossford Labor Day Fireworks,
Rossford, OH—

(i) Location. All waters of the Maumee
River, within a 350-yard radius of the
fireworks launch site located at position
41°36’58” N, 83°33'56” W. (NAD 83).
This position is located at Veterans
Memorial Park.

(ii) Enforcement Date and Time. One
evening during the first week in
September. The exact dates and times
for this event will be determined
annually.

(27) Lakeside Labor Day Fireworks,
Lakeside, OH—

(i) Location. All waters of Lake Erie,
within a 560-foot radius of the fireworks
launch site located at position 41°32’52”
N, 82°45’03” W. (NAD 83). This position
is located at the Lakeside Association
Dock.

(ii) Enforcement Date and Time. One
evening during the first week in
September. The exact dates and times
for this event will be determined
annually.

(28) Catawba Island Club Fireworks,
Catawba Island, OH—

(i) Location. All waters of Lake Erie,
within a 300-yard radius of the
fireworks launch site located at position
41°34’20” N, 82°51’18” W. (NAD 83).
This position is located at the northwest
end of the Catawba Cliffs Harbor Light
Pier.

(ii) Enforcement Date and Time. One
evening during the first week in
September. The exact dates and times
for this event will be determined
annually.

(29) Bay-Rama Fishfly Festival
Fireworks, New Baltimore, MI—
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(i) Location. All waters of Lake St.
Clair-Anchor Bay, off New Baltimore
City Park, within a 300-yard radius of
the fireworks launch site located at
position 42°41’ N, 082°44" W (NAD 83).

(ii) Enforcement Date and Time. One
evening during the first week in June.
The exact dates and times for this event
will be determined annually.

(30) Lake Erie Metropark Fireworks,
Gibraltar, MI—

(i) Location. All waters of Lake Erie,
off Lake Erie Metro Park, within a 300-
yard radius of the fireworks launch site
located at position 42°03’ N, 083°11" W
(NAD 83). This position is located off
the Brownstown Wave pool area.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(31) City of St. Clair Fireworks, St.
Clair, MI—

(i) Location. All waters off the St.
Clair River near St. Clair City Park,
within a 300-yard radius of the
fireworks launch site located at position
42°49' N, 082°29’ W (NAD 83).

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(32) Oscoda Township Fireworks,
Oscoda, MI—

(i) Location. All waters of Lake Huron,
off the DNR Boat Launch near the
mouth of the Au Sable River within a
300-yard radius of the fireworks launch
site located at position 44°19’ N, 083°25’
W (NAD 83).

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(33) Port Austin Fireworks, Port
Austin, MI—

(i) Location. All waters of Lake Huron,
off the Port Austin break wall within a
300-yard radius of the fireworks launch
site located at position 44°03'07”’ N,
082°59°42” W. (NAD 83).

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(34) City of Wyandotte Fireworks,
Wyandotte, MI—

(i) Location. All waters of the Detroit
River, off the break wall between Oak
and Van Alstyne St., within a 300-yard
radius of the fireworks launch site
located at position 42°12’ N, 083°09" W.
(NAD 83).

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(35) Grosse Pointe Farms Fireworks,
Grosse Pointe Farms, MI—

(i) Location. All waters of Lake St.
Clair, within a 300-yard radius of the
fireworks barge located at position
42°23’ N, 082°52’ W. (NAD 83). This
position is located 300 yards east of
Grosse Pointe Farms, MI.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(36) Caseville Fireworks, Caseville,
MI—

(i) Location. All waters of Saginaw
Bay, within a 300-yard radius of the
fireworks launch site located at position
43°56.9" N, 083°17.2" W. (NAD 83). This
position is located off the Caseville
break wall.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(37) Algonac Pickerel Tournament
Fireworks, Algonac, MI—

(i) Location. All waters of the St. Clair
River, within a 300-yard radius of the
fireworks barge located at position
41°37’N, 082°32” W. (NAD 83). This
position is located between Algonac and
Russell Island, St. Clair River-North
Channel.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(38) Port Sanilac Fireworks, Port
Sanilac, MI—

(i) Location. All waters of Lake Huron
within a 300-yard radius of the
fireworks launch site located at position
43°25’ N, 082°31’ W. (NAD 83). This
position is located at the South Harbor
Break wall in Port Sanilac.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(39) St. Clair Shores Fireworks, St.
Clair Shores, MI:

(i) Location. All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge located at position
42°32’ N, 082°51” W. (NAD 83). This
position is located 1,000 yards east of
Veteran’s Memorial Park, St. Clair
Shores.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(40) Port Huron 4th of July Fireworks,
Port Huron, MI—

(i) Location. All waters of the Black
River within a 300-yard radius of the
fireworks barge located at position
42°58" N, 082°25" W. (NAD 83). This
position is located 300 yards east of 223
Huron Ave., Black River.

(ii) Enforcement Date and Time. One
evening during the first week in July.

The exact dates and times for this event
will be determined annually.

(41) Grosse Pointe Yacht Club 4th of
July Fireworks, Grosse Pointe Shores,
MI—

(i) Location. All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge located at position
42°23’00” N, 082°53’45” W. (NAD 83).
This position is located 400 yards east
of the Grosse Pointe Yacht Club seawall,
Lake St. Clair.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(42) Lexington Independence Festival
Fireworks, Lexington, MI—

(i) Location. All waters of Lake Huron
within a 300-yard radius of the
fireworks barge located at position
43°13’ N, 082°30" W. (NAD 83). This
position is located 300 yards east of the
Lexington break wall, Lake Huron.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(43) City of Ecorse Water Festival
Fireworks, Ecorse, MI—

(i) Location. All waters of the Detroit
River within a 300-yard radius of the
fireworks barge located at position
41°14’ N, 083°09’ W. (NAD 83). This
position is located in the Ecorse
Channel at the northern end of Mud
Island.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(44) Grosse Ile Yacht Club Fireworks,
Grosse Ile, MI—

(i) Location. All waters of the Detroit
River within a 300-yard radius of the
fireworks launch site located at position
42°05’23” N, 083°09’00” W. (NAD 83).
This position is located in front of the
Grosse Ile Yacht Club.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(45) Trenton Fireworks, Trenton, MI—

(1) Location. All waters of the Detroit
River within a 300-yard radius of the
fireworks barge located at position
42°08’46” N, 083°10°16” W. (NAD 83).
This position is located 200 yards east
of Trenton in the Trenton Channel near
Trenton, MI.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(46) Belle Maer Harbor 4th of July
Fireworks, Harrison Township, MI—

(i) Location. All waters of Lake St.
Clair within a 300-yard radius of the
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fireworks barge located at position
42°36’32” N, 082°47°40” W. (NAD 83).
This position is located 400 yards east
of Belle Maer Harbor, Lake St. Clair.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(47) Tawas City 4th of July Fireworks,
Tawas, MI—

(i) Location. All waters of Lake Huron
within a 300-yard radius of the
fireworks launch site located at position
44°13’N, 083°30" W. (NAD 83). This
position is located off the Tawas City
Pier.

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(48) Venetian Festival Boat Parade
and Fireworks, St. Clair Shores, MI—

(i) Location. All waters of Lake St.
Clair within a 300-yard radius of the
fireworks barge located at position
42°28’ N, 082°52" W. (NAD 83). This
position is located 600 yards off
Jefferson Beach Marina, Lake St, Clair.

(ii) Enforcement Date and Time. One
evening during the second week in
August. The exact dates and times for
this event will be determined annually.

(49) Celebrate America Fireworks,
Grosse Pointe Farms, MI—

(i) Location. All waters of Lake St.
Clair within a 500-foot radius of the
fireworks launch site located at position
42°22’58” N, 082°53’46” W. (NAD 83).
This area is located southeast of the
Grosse Pointe Yacht Club.

(ii) Enforcement Date and Time. One
evening during the third week in June.
The exact dates and times for this event
will be determined annually.

(50) Target Fireworks, Detroit, MI—

(i) Location. The following three areas
are safety zones:

(A) The first safety zone area will
encompass all waters of the Detroit
River bounded by the arc of a circle
with a 900-foot radius with its center in
position 42°19°23” N, 083°04’34” W.

(B) The second safety zone area will
encompass a portion of the Detroit River
bounded on the South by the
International Boundary line, on the
West by 083°03’30” W, on the North by
the City of Detroit shoreline and on the
East by 083°01°15” W.

(C) The third safety zone will
encompass a portion of the Detroit River
bounded on the South by the
International Boundary line, on the
West by the Ambassador Bridge, on the
North by the City of Detroit shoreline,
and on the East by the downstream end
of Belle Isle. The Captain of the Port
Detroit has determined that vessels

below 65 feet in length may enter this
zone.

(ii) Enforcement Date and Time. One
evening during the last week in June.
The exact dates and times for this event
will be determined annually.

(51) Sigma Gamma Association
Fireworks, Grosse Pointe Farms, MI—

(i) Location. All waters of Lake St.
Clair, within a 300-yard radius of the
fireworks launch site located at position
42°27' N, 082°52’ W (NAD 83) This
position is located in the vicinity of
Ford’s Cove.

(ii) Enforcement Date and Time. One
evening during the last week in June.
The exact dates and times for this event
will be determined annually.

(52) Southside Summer Fireworks,
Port Huron, MI—

(i) Location. All waters of St. Clair
River within a 300 yard radius of
position 42°57’55” N, 082°2520” W.
This position is located on the shore of
the St. Clair River in the vicinity of Oak
and 3rd Street, Port Huron, MI. All
geographic coordinates are North
American Datum of 1983 (NAD 83).

(ii) Enforcement Date and Time. One
evening during the last week in June.
The exact dates and times for this event
will be determined annually.

(53) Bay City Fireworks Festival, Bay
City, MI—

(1) Location. All waters of the Saginaw
River, from a 100 yard radius around the
center of the Veteran’s Memorial Bridge,
located at position 43°35.9’ N, 083°53.6”
W, to approximately 1100 yards south of
the Veteran’s Memorial Bridge to the
River Walk Pier, located at position
43°35.3'N, 083°53.8" W. All geographic
coordinates are North American Datum
of 1983 (NAD 83).

(ii) Enforcement Date and Time.
Three evenings during the first week in
July. The exact dates and times for this
event will be determined annually.

(54) Toledo 4th of July Fireworks,
Toledo, OH—

(i) Location. All waters of the Maumee
River within a 300-yard radius of the
fireworks launch site located at position
41°38’35” N, 083°31'54” W. All
geographic coordinates are North
American Datum of 1983 (NAD 83).

(ii) Enforcement Date and Time. One
evening during the first week in July.
The exact dates and times for this event
will be determined annually.

(565) Toledo Labor Day Fireworks,
Toledo, OH—

(i) Location: All waters of the Maumee
River within a 300-yard radius of the
fireworks launch site located at position
41°38’35” N, 083°31'54” W. All
geographic coordinates are North
American Datum of 1983 (NAD 83).

(ii) Enforcement Date and Time. One
evening during the first week in

September. The exact dates and times
for this event will be determined
annually.

(56) Catawba Island Club Fireworks;
Catawba Island, OH—

(i) Location. All waters of Lake Erie
within a 250-yard radius of the
fireworks launch site located at position
41°34’20” N, 082°51"18” W (NAD 83).

(ii) Enforcement Date and Time. This
safety zone will be enforced one evening
during the last week in May.

(57) Put-In-Bay Chamber of
Commerce Fireworks, Put-In-Bay, OH—
(i) Location. All waters of Lake Erie

within a 1,000-foot radius of the
fireworks launch site located at position
41-39-19” N, 082—-48"-57” W (NAD 83).
This area is located in the Put-In-Bay
Harbor.

(ii) Enforcement Date and Times. This
safety zone will be enforced one evening
during the third week in June, one
evening during the last week in June,
one evening during the first week in
September, and one evening during the
second week in September.

(58) Bay Point Fireworks Display,
Marblehead, OH—

(i) Location. All waters of Lake Erie
within a 250-yard radius of the
fireworks launch site located at position
41-30"-29.23” N, 082—43'-8.45" W
(NAD 83).

(ii) Enforcement Date and Time. This
safety zone will be enforced one evening
during the first week in July.

(59) Marysville Days Fireworks,
Marysville, MI—

(i) Location. All waters of the St. Clair
River within a 600 foot radius of the
fireworks launch site located on land at
position 42-54-25” N, 082—-27"-58" W
(NAD 83).

(ii) Enforcement Date and Time. This
safety zone will be enforced one evening
during the last week in June.

(60) 3 Disciplines Triathlon, Lake
Erie, Monroe, MI—

(i) Location. The following area is a
safety zone: all navigable waters of Lake
Erie, Monroe, MI bound by a line
beginning onshore at 41°54"14” N;
083°20°01” W to 41°54’13” N; 083°19'48”
W to 41°54’50” N; 083°19°39” W to
41°54’51” N; 083°19'52” W, and from
thence along the shoreline to the
beginning (NAD 83).

(ii) Enforcement Date and Time. One
morning during a weekend in June. The
exact dates and times will be
determined annually.

(61) BGSU Football Gridiron Classic
Golf and Dinner Fireworks, Catawba
Island, OH—

(i) Location. All waters of Lake Erie
within a 75-yard radius of the fireworks
launch site located at position 41°34718”
N, 082°51'18” W (NAD 83).
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(ii) Enforcement Date and Time. One
evening in July. The exact dates and
times will be determined annually.

(62) Jet Express Triathlon, Sandusky
Bay, Lake Erie, Lakeside, OH—

(i) Location. All waters of Lake Erie
within a direct line from 41°33'49” N
082°478” W to 41°33’25” N 082°48’8” W
and 15 yards on either side of direct
line. All geographic coordinates are
North American Datum of 1983 (NAD
83).

(ii) Enforcement Date and Time. One
morning during a weekend in
September. The exact dates and times
will be determined annually.

(63) Wounded Warriors Benefit, East
Huron, OH—

(i) Location. All waters of Lake Erie
within a 2500 ft radius of the pumpkin
launch site located at position
41°23’6.7194” N, 082°27’46.6812” W. All
geographic coordinates are North
American Datum of 1983 (NAD 83).

(ii) Enforcement Date and Time. One
day on the third or fourth weekend of
October. The exact dates and times will
be determined annually.

(64) Detroit Symphony Orchestra
Fireworks at the Ford House; Grosse
Pointe, MI—

(i) Location. All waters of Lake St.
Clair, Grosse Pointe Shores, MI within
a 600 foot radius of position 42°27'15”
N and 082°51’56” W (NAD 83).

(ii) Enforcement Date and Time. One
evening during the first two weeks in
July. The exact dates and times will be
determined annually.

(65) Blue Water Festival Fireworks,
Port Huron, MI—

(i) Location. All the waters of the St.
Clair River, Port Huron, MI within a 500
foot radius of position 42°57’55” N and
082°25'19” W (NAD 83).

(ii) Enforcement Date and Time. One
evening during the first two weeks in
July. The exact dates and times will be
determined annually.

(66) Cannonade; Harsens Island, MI—
(i) Location. All waters of Lake St.
Clair, Muscamoot Bay, Harsens Island,

MI within an area bound by the
coordinates starting at the cannon firing
position located at 42°32.5" N, 082°40.1
W extending west to the Old Channel
Light located at position 42°32.5" N,
082°41.6" W angling northeast to
position 42°33.5”N, 082°40.6" W then
angling southeast to the point of origin
(NAD 83).

(ii) Enforcement Date and Time. One
afternoon during the first or second
weekend of October.

(b) Definitions. The following
definitions apply to this section:

(1) Designated Representative means
any Coast Guard commissioned,
warrant, or petty officer designated by

the Captain of the Port Detroit to
monitor a safety zone, permit entry into
the zone, give legally enforceable orders
to persons or vessels within a zone, and
take other actions authorized by the
Captain of the Port.

(2) Public vessel means vessels
owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23 of
this part, entry into, transiting, or
anchoring within anyone of the safety
zones established by this section is
prohibited unless authorized by the
Captain of the Port Detroit or his
designated representative.

(2)(i) These safety zones are closed to
all vessel traffic, except as may be
permitted by the Captain of the Port
Detroit or his designated representative.

(ii) All persons and vessels must
comply with the instructions of the
Coast Guard Captain of the Port or his
designated representative.

(iii) Upon being hailed by the U.S.
Coast Guard by siren, radio, flashing
light or other means, the operator of a
vessel shall proceed as directed.

(3)(i) All vessels must obtain
permission from the Captain of the Port
or his designated representative to enter,
move within, or exit the safety zone
established in this section when this
safety zone is enforced.

(ii) Vessels and persons granted
permission to enter the safety zone must
obey all lawful orders or directions of
the Captain of the Port or a designated
representative.

(iii) While within a safety zone, all
vessels must operate at the minimum
speed necessary to maintain a safe
course.

(d) Exemption. Public vessels, as
defined in paragraph (b) of this section,
are exempt from the requirements in
this section.

(e) Waiver. For any vessel, the Captain
of the Port Detroit or his designated
representative may waive any of the
requirements of this section, upon
finding that operational conditions or
other circumstances are such that
application of this section is
unnecessary or impractical for the
purposes of public or environmental
safety.

(f) Notification. The Captain of the
Port Detroit will notify the public that
the safety zones in this section are or
will be enforced by all appropriate
means to the affected segments of the
public including publication in the
Federal Register as practicable, in
accordance with 33 CFR 165.7(a). Such
means of notification may also include,
but are not limited to Broadcast Notice

to Mariners or Local Notice to Mariners.
The Captain of the Port may issue a
Broadcast Notice to Mariners notifying
the public when enforcement of the
safety zone established by this section is
cancelled if deemed necessary.

Dated: April 18, 2013.

D.V. Smith,

Commander, U.S. Coast Guard, Acting
Captain of the Port Detroit.

[FR Doc. 2013-10609 Filed 5-3-13; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2011-0494; FRL-9808-1]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
Revisions to Control of Air Pollution
From Nitrogen Compounds From
Stationary Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The EPA is proposing to
approve revisions to the Texas State
Implementation Plan (SIP), 30 TAC,
Chapter 117 Control of Air Pollution
from Nitrogen Compounds. These
revisions concern two separate actions.
First, we are proposing to approve
revisions to Texas SIP, Chapter 117
emissions specifications for lean burn
engines fired on landfill or other biogas
at minor sources of Nitrogen Oxides
(NOx). Second, we are proposing to
approve revisions to Texas SIP, Chapter
117 to include low temperature drying
and curing ovens used in wet-laid non-
woven fiber mat manufacturing
operations when nitrogen containing
resins or other additives are used. These
two actions affect NOx sources
operating in the Dallas Fort-Worth 1997
8-hour ozone nonattainment area. The
EPA is approving these two actions
pursuant to section 110 of the Federal
Clean Air Act.

DATES: Written comments must be
received on or before June 5, 2013.
ADDRESSES: Comments may be mailed to
Mr. Guy Donaldson, Chief, Air Planning
Section (6PD-L), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.
Comments may also be submitted
electronically or through hand delivery/
courier by following the detailed
instructions in the ADDRESSES section of
the direct final rule located in the rules
section of this Federal Register.
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FOR FURTHER INFORMATION CONTACT: Mr.
Alan Shar, Air Planning Section (6PD—
L), telephone 214-665-6691; fax
number 214-665—7263; email address
shar.alan@epa.gov.

SUPPLEMENTARY INFORMATION: In the
final rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no relevant adverse comments
are received in response to this action,
no further activity is contemplated. If
EPA receives adverse comments, the
direct final rule will be withdrawn and
all public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives an
adverse comment on an amendment,
paragraph, or section of this rule and if
that provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

For additional information, see the
direct final rule, which is located in the
rules section of this Federal Register.

Dated: April 19, 2013.

Ron Curry,

Regional Administrator, Region 6.

[FR Doc. 2013—-10559 Filed 5—-3—13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2012-0766; FRL-9808-3]
Approval and Promulgation of Air
Quality Implementation Plans; Texas;

Approval of Texas Low Emission
Diesel Fuel Rule Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
a revision to the Texas State
Implementation Plan (SIP) concerning
the Texas Low Emission Diesel (TxLED)
Fuel rules. The revisions clarify existing
definitions and provisions, revise the
approval procedures for alternative
diesel fuel formulations, add new
registration requirements, and update
the rule to reflect the current program

status because the rule is now fully
implemented. This SIP revision meets
statutory requirements.

DATES: Written comments must be
received on or before June 5, 2013.

ADDRESSES: Comments may be mailed to
Mr. Guy Donaldson, Chief, Air Planning
Section (6PD-L), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.
Comments may also be submitted
electronically or through hand delivery/
courier by following the detailed
instructions in the ADDRESSES section of
the direct final rule located in the rules
section of this Federal Register.

FOR FURTHER INFORMATION CONTACT: Ms.
Sandra Rennie, Air Planning Section
(6PD-L), Environmental Protection
Agency, Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—2733,
telephone (214) 665—-7367; fax number
214—-665-7263; email address
rennie.sandra@epa.gov.

SUPPLEMENTARY INFORMATION: In the
final rules section of this Federal
Register, EPA is approving the State’s
SIP submittal without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this action, no further
activity is contemplated. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period. Any parties
interested in commenting on this action
should do so at this time. Please note
that if EPA receives adverse comment
on an amendment, paragraph, or section
of this rule and if that provision may be
severed from the remainder of the rule,
EPA may adopt as final those provisions
of the rule that are not the subject of an
adverse comment.

For additional information, see the
direct final rule which is located in the
rules section of this Federal Register.

Dated: April 5, 2013.

Ron Curry,

Regional Administrator, Region 6.

[FR Doc. 2013-10542 Filed 5-3—-13; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R05-OAR-2010-0394; EPA-R05—
OAR-2012-0786; FRL-9786-1]

Approval and Promulgation of Air
Quality Implementation Plans; lllinois;
Consumer Products and AIM Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a revision to the Illinois State
Implementation Plan (SIP). This
approval resolves the issues raised in
the June 7, 2012 (77 FR 33659)
conditional approval of Illinois’ rules.
EPA is also proposing to approve
volatile organic compound (VOC)
content limits and associated provisions
for additional consumer products
categories into the State’s SIP. Finally,
EPA is proposing to approve language to
clarify VOC limit applicability for
architectural and industrial
maintenance coatings into the Illinois
SIP.

DATES: Comments must be received on
or before June 5, 2013.

ADDRESSES: Submit your comments,
identified by Docket ID Nos. EPA-R05—
OAR-2010-0394, EPA-R05-OAR~
2012-0786, by one of the following
methods:

1. www.regulations.gov: Follow the
on-line instructions for submitting
comments.

2. Email: blakley.pamela@epa.gov.

3. Fax: (312) 692—2450.

4. Mail: Pamela Blakley, Chief,
Control Strategies Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.

5. Hand Delivery: Pamela Blakley,
Chief, Criteria Pollutant Section, Air
Programs Branch (AR-18J), U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. Such deliveries are only
accepted during the Regional Office
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information. The
Regional Office official hours of
business is Monday through Friday,
8:30 a.m. to 4:30 p.m., excluding
Federal holidays.

Please see direct final rule which is
located in the Rules section of this
Federal Register for detailed
instructions on how to submit
comments.

FOR FURTHER INFORMATION CONTACT:
Anthony Maietta, Environmental


mailto:blakley.pamela@epa.gov
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Protection Specialist, Air Programs
Branch (AR-18]), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 353-8777,
maietta.anthony@epa.gov.

SUPPLEMENTARY INFORMATION: In the
Final Rules section of this Federal
Register, EPA is approving the State’s
SIP submittal as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this rule, no
further activity is contemplated. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. EPA will
not institute a second comment period.
Any parties interested in commenting
on this action should do so at this time.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment. For additional information,
see the direct final rule which is located
in the Rules section of this Federal
Register.

Dated: February 13, 2013.
Susan Hedman,
Regional Administrator, Region 5.
[FR Doc. 2013-09296 Filed 5-3—13; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
[FWS-R2-ES-2012-0071; 4500030113]
RIN 1018-AY21

Endangered and Threatened Wildlife
and Plants; Listing the Lesser Prairie-
Chicken as a Threatened Species With
a Special Rule

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; revision and
reopening of comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service, propose to create a
special rule under authority of section
4(d) of the Endangered Species Act of
1973, as amended (Act), that provides

measures that are necessary and
advisable to provide for the
conservation of the lesser prairie-
chicken (Tympanuchus pallidicinctus).
In addition, we announce the reopening
of the public comment period on the
December 11, 2012, proposed rule to list
the lesser prairie-chicken as a
threatened species under the Act. We
also announce the availability of a draft
rangewide conservation plan for the
lesser prairie-chicken, which has been
prepared by the Lesser Prairie-Chicken
Interstate Working Group, and request
comments on the plan as it relates to our
determination of status under section
4(a)(1) of the Act.

DATES: We will accept comments
received or postmarked on or before
June 20, 2013. Comments submitted
electronically using the Federal
eRulemaking Portal (see ADDRESSES,
below) must be received by 11:59 p.m.
Eastern Time on the closing date. We
must receive requests for public
hearings, in writing, at the address
shown in ADDRESSES by June 20, 2013.
ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS-R2-ES-2012-0071, which is
the docket number for this rulemaking.
You may submit a comment by clicking
on “Comment Now!”

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: FWS-R2-ES-2012—
0071; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042—-PDM; Arlington, VA 22203.

We request that you send comments
only by one of the methods described
above. We will post all comments on
http://www.regulations.gov. This
generally means that we will post any
personal information you provide us
(see the Public Comments section below
for more information).

FOR FURTHER INFORMATION CONTACT:
Dixie Porter, Field Supervisor,
Oklahoma Ecological Services Field
Office, 9014 East 21st Street, Tulsa, OK
74129; by telephone 918-581-7458 or
by facsimile 918-581-7467. Persons
who use a telecommunications device
for the deaf (TDD) may call the Federal
Information Relay Service (FIRS) at
800-877-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

This document consists of: (1) A
proposed special rule under section 4(d)
of the Endangered Species Act of 1973,
as amended (Act; 16 U.S.C. 1531 et

seq.), that outlines the prohibitions, and
exceptions to those prohibitions,
necessary and advisable to provide for
the conservation of the lesser prairie-
chicken; and (2) a reopening of the
comment period for the proposed rule to
list the lesser prairie-chicken as a
threatened species under the Act.

Why We Need To Publish a Proposed
Rule. On December 11, 2012, the
Service published a proposed rule to list
the lesser prairie-chicken as a
threatened species under the Act (77 FR
73828). At that time, the Service
indicated that we would consider
whether to subsequently propose a
section 4(d) special rule (hereafter
referred to as 4(d) special rule). Section
4(d) of the Act specifies that, for
threatened species, the Secretary shall
issue such regulations as [s]he deems
necessary and advisable to provide for
the conservation of the species. This
proposed 4(d) special rule provides
measures that are tailored to the
conservation needs of the lesser prairie-
chicken.

What Is the Effect of This Proposed
Rule? At the time of the 2012 proposed
listing rule (77 FR 73828), we indicated
that we would consider whether to
subsequently propose a 4(d) special rule
for the lesser prairie-chicken. We are
now proposing a 4(d) special rule and
intend to finalize it concurrent with the
final listing rule, if the results of our
final listing determination conclude that
threatened species status is appropriate.

The proposed 4(d) special rule allows
for take of the lesser prairie-chicken
incidental to activities conducted
pursuant to a comprehensive
conservation program that was
developed by or in coordination with a
State agency and that has been
determined by the Service pursuant to
the criteria outlined in this proposed
rule to provide a net conservation
benefit to the lesser prairie-chicken.
Additionally, the proposed 4(d) special
rule provides that any take of lesser
prairie-chickens incidental to
agricultural activities that are included
within a conservation plan developed
by the Natural Resources Conservation
Service (NRCS) for private agricultural
lands in connection with NRCS’s Lesser
Prairie-Chicken Initiative (LPCI), as
specified in this proposed rule, is not a
prohibited action under the Act. If an
activity resulting in take of lesser
prairie-chicken is not exempted under
this 4(d) special rule, then the general
prohibitions at 50 CFR 17.31 would
apply. We would require a permit for
such an activity as specified in our
regulations. Nothing in this proposed
4(d) special rule affects the consultation
requirements under section 7 of the Act.
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The Basis for Our Action. Under
section 4(d) of the Act, the Secretary of
the Interior has discretion to issue such
regulations as [s]he deems necessary
and advisable to provide for the
conservation of the species. The
Secretary also has the discretion to
prohibit by regulation with respect to a
threatened species any act prohibited by
section 9(a)(1) of the Act.

Public Comments

To allow the public to comment
simultaneously on this proposed 4(d)
special rule, the proposed listing rule,
and the draft rangewide conservation
plan for the lesser prairie-chicken
prepared by the Lesser Prairie-Chicken
Interstate Working Group, we also
announce the reopening of the comment
period on the Service’s December 11,
2012, proposed rule to list the lesser
prairie-chicken as a threatened species
under the Act. We intend to finalize the
4(d) special rule concurrent with the
final listing rule, if the result of our final
listing determination concludes that
threatened species status is appropriate.
Any final action resulting from the
proposed rules will be based on the best
scientific and commercial data available
and be as accurate and as effective as
possible. Therefore, we request
comments or information from other
concerned governmental agencies,
Native American tribes, the scientific
community, industry, general public,
and other interested parties concerning
the proposed listing rule and 4(d)
special rule. We particularly seek
comments regarding:

(1) The historical and current status
and distribution of the lesser prairie-
chicken, its biology and ecology,
specific threats (or lack thereof) and
regulations that may be addressing those
threats and ongoing conservation
measures for the species and its habitat.

(2) Information relevant to the factors
that are the basis for making a listing
determination for a species under
section 4(a) of the Act, which are:

(a) The present or threatened
destruction, modification, or
curtailment of the species’ habitat or
range;

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(c) Disease or predation;

(d) The inadequacy of existing
regulatory mechanisms; or

(e) Other natural or manmade factors
affecting its continued existence and
threats to the species or its habitat.

(3) Application of the Lesser Prairie-
Chicken Interstate Working Group’s
draft rangewide conservation plan to
our determination of status under

section 4(a)(1) of the Act, particularly
comments or information to help us
assess the certainty that the rangewide
conservation plan will be effective in
conserving the lesser prairie-chicken
and will be implemented.

(4) Which areas would be appropriate
as critical habitat for the species and
why areas should or should not be
proposed for designation as critical
habitat, including whether any threats
to the species from human activity
would be expected to increase due to
the designation and whether that
increase in threat would outweigh the
benefit of designation such that the
designation of critical habitat may not
be prudent.

(5) Specific information on:

(a) The amount and distribution of
habitat for the lesser prairie-chicken;

(b) What may constitute “physical or
biological features essential to the
conservation of the species,” within the
geographical range currently occupied
by the species;

(c) Where these features are currently
found;

(d) Whether any of these features may
require special management
considerations or protection;

(e) What areas, that were occupied at
the time of listing (or are currently
occupied) and that contain features
essential to the conservation of the
species, should be included in the
designation and why; and

(f) What areas not occupied at the
time of listing are essential for the
conservation of the species and why.

(6) Information on the projected and
reasonably likely impacts of climate
change on the lesser prairie-chicken and
its habitat.

(7) Whether measures outlined in this
proposed 4(d) special rule are necessary
and advisable for the conservation and
management of the lesser prairie-
chicken.

(8) Information concerning whether it
would be appropriate to include in the
4(d) special rule a provision that would
allow continued enrollment in existing
Candidate Conservation Agreements
with Assurances for the lesser prairie-
chicken. These existing agreements
would be recognized as Service-
approved conservation plans and their
take authorization and continued
enrollment would be provided for under
this 4(d) special rule.

(9) Information concerning whether it
would be appropriate to include in the
4(d) special rule a provision for take of
lesser prairie-chickens in accordance
with applicable State law for
educational or scientific purposes, the
enhancement of propagation or survival
of the species, zoological exhibition,

and other conservation purposes
consistent with the Act.

(10) Information concerning whether
it would be appropriate to include in
the 4(d) special rule a provision for take
of lesser prairie-chickens in the course
of State-managed hunting programs for
the lesser prairie-chicken or incidental
to hunting activities directed at greater
prairie-chicken (Tympanuchus cupido),
including any information about State
management plans related to hunting
regulations and any measures within
those plans that may avoid or minimize
the risk of lesser prairie-chicken
mortality incidental to lawful hunting
for the greater prairie-chicken.

(11) Whether and how the Service
should expand the scope of this 4(d)
special rule to encourage landowners
removing their lands from the
Conservation Reserve Program to
continue managing those areas for the
benefit of the lesser prairie-chicken.

(12) Whether and how the Service
should expand the scope of this 4(d)
special rule to encourage farmers and
ranchers not participating in the Natural
Resources Conservation Service’s Lesser
Prairie-Chicken Initiative to manage
their lands for the benefit of the lesser
prairie-chicken.

(13) Whether the Service should
expand the scope of this 4(d) special
rule to allow incidental take of lesser
prairie-chickens if the take results from
implementation of a comprehensive
lesser prairie-chicken conservation
program that was developed by an
entity other than a State agency or their
agent(s).

(14) Additional provisions the Service
may wish to consider for a 4(d) special
rule in order to conserve, recover, and
manage the lesser prairie-chicken.

We will consider all comments and
information received during our
preparation of a final determination on
the status of the species and the 4(d)
special rule. Accordingly, the final
decision may differ from this proposal.

Please note that comments merely
stating support for or opposition to the
actions under consideration without
providing supporting information,
although noted, will not be considered
in making a determination, as section
4(b)(1)(A) of the Act directs that
determinations as to whether any
species is a threatened or endangered
species must be made ““solely on the
basis of the best scientific and
commercial data available.”

You may submit your comments and
materials concerning this proposed rule
by one of the methods listed in
ADDRESSES. We request that you send
comments only by the methods
described in ADDRESSES.
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If you submit information via http://
www.regulations.gov, your entire
submission—including any personal
identifying information—will be posted
on the Web site. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov. Please
include sufficient information with your
comments to allow us to verify any
scientific or commercial information
you include.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Oklahoma Ecological Services
Field Office (see FOR FURTHER
INFORMATION CONTACT).

Previous Federal Actions

A settlement agreement in In re
Endangered Species Act Section 4
Deadline Litigation, No. 10-377 (EGS),
MDL Docket No. 2165 (D.D.C. May 10,
2011) was reached with WildEarth
Guardians in which we agreed to submit
a proposed listing rule for the lesser
prairie-chicken to the Federal Register
for publication by September 30, 2012.
On September 27, 2012, the settlement
agreement was modified to require that
the proposed listing rule be submitted to
the Federal Register on or before
November 29, 2012. On December 11,
2012, we published in the Federal
Register a proposed rule to list the
lesser prairie-chicken as a threatened
species under the Act (77 FR 73828).
The proposed listing rule had a 90-day
comment period, ending March 11,
2013. We held a public meeting and
hearing in Woodward, Oklahoma, on
February 5, 2013; in Garden City,
Kansas, on February 7, 2013; in
Lubbock, Texas, on February 11, 2013;
and in Roswell, New Mexico, on
February 12, 2013. Pursuant to the
settlement agreement, a final listing
determination is to be submitted to the
Federal Register on or before September
30, 2013, unless the Secretary finds that
substantial disagreement exists
regarding the sufficiency or accuracy of
the available data relevant to the listing
determination, in which case the final
listing determination is to be submitted
to the Federal Register on or before
March 31, 2014.

For information on previous Federal
actions pertaining to the lesser prairie-

chicken, please refer to the proposed
listing rule, which we published in the
Federal Register on December 11, 2012
(77 FR 73828).

Background

This document discusses only those
topics directly relevant to the proposed
4(d) special rule for the lesser prairie-
chicken. For more information on the
lesser prairie-chicken and its habitat,
please refer to the December 11, 2012,
proposed listing rule (77 FR 73828),
which is available online at http://
www.regulations.gov (at Docket Number
FWS-R2-ES-2012-0071) or from the
Oklahoma Ecological Services Field
Office (see FOR FURTHER INFORMATION
CONTACT).

As discussed in the proposed listing
rule, the primary factors supporting the
proposed threatened species status for
the lesser prairie-chicken are the
impacts of cumulative habitat loss and
fragmentation. These impacts are the
result of conversion of grasslands to
agricultural uses; encroachment by
invasive woody plants; wind energy
development; petroleum production;
and presence of roads and manmade
vertical structures including towers,
utility lines, fences, turbines, wells, and
buildings.

The Act does not specify particular
prohibitions, or exceptions to those
prohibitions, for threatened species.
Instead, under section 4(d) of the Act,
the Secretary of the Interior has the
discretion to issue such regulations as
[s]he deems necessary and advisable to
provide for the conservation of such
species. The Secretary also has the
discretion to prohibit by regulation with
respect to any threatened species, any
act prohibited under section 9(a)(1) of
the Act. Exercising this discretion, the
Service developed general prohibitions
(50 CFR 17.31) and exceptions to those
prohibitions (50 CFR 17.32) under the
Act that apply to most threatened
species. Alternately, for other
threatened species, the Service may
develop specific prohibitions and
exceptions that are tailored to the
specific conservation needs of the
species. In such cases, some of the
prohibitions and authorizations under
50 CFR 17.31 and 17.32 may be
appropriate for the species and
incorporated into a special rule under
section 4(d) of the Act, but the 4(d)
special rule will also include provisions
that are tailored to the specific
conservation needs of the threatened
species and may be more or less
restrictive than the general provisions at
50 CFR 17.31.

At the time of the proposed listing
rule, we indicated that we would

consider whether to subsequently
propose a 4(d) special rule for the lesser
prairie-chicken. In that proposed rule,
we solicited public comments as to
which prohibitions, and exceptions to
those prohibitions, are necessary and
advisable to provide for the
conservation of the lesser prairie-
chicken. In recognition of conservation
efforts that provide for conservation and
management of the lesser prairie-
chicken and its habitat in a manner
consistent with the purposes of the Act,
we are now proposing a 4(d) special rule
that outlines the prohibitions, and
exceptions to those prohibitions,
necessary and advisable for the
conservation of the lesser prairie-
chicken.

Since the time of the proposed listing
rule, the Lesser Prairie-Chicken
Interstate Working Group, in association
with the Western Association of Fish
and Wildlife Agencies, has drafted a
rangewide conservation plan for the
lesser prairie-chicken. We would like to
consider the conservation measures in
this plan in our final listing
determination for the lesser prairie-
chicken. As such, we are reopening the
comment period to allow the public an
opportunity to provide comment on the
draft plan as it applies to our
determination of status under section
4(a)(1) of the Act, particularly comments
or information to help us assess the
certainty that the rangewide
conservation plan will be effective in
conserving the lesser prairie-chicken
and will be implemented. The draft plan
is available on the Internet in Docket
No. FWS-R2-ES-2012-0071 at http://
www.regulations.gov.

Provisions of the Proposed 4(d) Special
Rule for the Lesser Prairie-Chicken

Under section 4(d) of the Act, the
Secretary may publish a special rule
that modifies the standard protections
for threatened species with special
measures tailored to the conservation of
the species that are determined to be
necessary and advisable. Under this
proposed 4(d) special rule, the Service
proposes that all of the prohibitions
under 50 CFR 17.31 and 17.32 will
apply to the lesser prairie-chicken,
except as noted below. The proposed
4(d) special rule will not remove or alter
in any way the consultation
requirements under section 7 of the Act.

Conservation Programs

The Service proposes that take
incidental to activities conducted
pursuant to a comprehensive
conservation program that was
developed by or in coordination with
the State agency or agencies responsible
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for the management and conservation of
fish and wildlife within the affected
State(s), or their agent(s), that has a clear
mechanism for enrollment of
participating landowners, and that has
been determined by the Service to
provide a net conservation benefit to the
lesser prairie-chicken, will not be
prohibited. In making its determination,
the Service will consider:

(i) Whether the program
comprehensively addresses all the
threats affecting the lesser prairie-
chicken within the program area;

(ii) Whether the program establishes
objective, measurable biological goals
and objectives for population and
habitat necessary to ensure a net
conservation benefit, and provides the
mechanisms by which those goals and
objectives will be achieved;

(iii) Whether the program
administrators demonstrate the
capability and funding mechanisms for
effectively implementing all elements of
the conservation program, including
enrollment of participating landowners,
monitoring of program activities, and
enforcement of program requirements;

(iv) Whether the program employs an
adaptive management strategy to ensure
future program adaptation as necessary
and appropriate; and

(v) Whether the program includes
appropriate monitoring of effectiveness
and compliance.

The Service proposes this 4(d) special
rule in recognition of the significant
conservation planning efforts occurring
throughout the range of the lesser
prairie-chicken for the purpose of
reducing or eliminating threats affecting
the species. Multiple Federal and State
agencies have developed localized
conservation programs throughout the
range of the lesser prairie-chicken, and
these programs have provided a
conservation benefit to the species.
However, existing programs do not
address the suite of factors contributing
to cumulative habitat loss and
fragmentation, the species’ primary
threat, across the entire five-state range
of the lesser prairie-chicken.

The criteria presented here are meant
to encourage the development of a
coordinated and comprehensive effort to
improve habitat conditions and the
status of the species across its entire
range. For the Service to approve
coverage of a comprehensive
conservation program under this 4(d)
special rule, the program must provide
a net conservation benefit to the lesser
prairie-chicken population.
Conservation, as defined in section 3(3)
of the Act, means “to use and the use
of all methods and procedures which
are necessary to bring any endangered

species or threatened species to the
point at which the measures provided
pursuant to the Act are no longer
necessary.” The program must also be
periodically reviewed by the Service
and determined that it continues to
provide a net conservation benefit to the
lesser prairie-chicken. As a result of this
provision, the Service expects that
rangewide conservation actions will be
implemented with a high level of
certainty that the program will lead to
the long-term conservation of the lesser
prairie-chicken.

Agricultural Activities

The Service proposes that take of the
lesser prairie-chicken will not be
prohibited provided the take is
incidental to activities that are
conducted in accordance with NRCS’s
Lesser Prairie-Chicken Initiative (LPCI).

The LPCI provides financial and
technical assistance to participating
landowners to implement practices
beneficial to the lesser prairie-chicken
that also contribute to the sustainability
of landowners’ agricultural operations.
Conservation practice standards
encompassed by the LPCI focus
primarily on upland wildlife habitat
management and include brush
management, prescribed grazing, range
planting, prescribed burning and
restoration of rare and declining
habitats. In all, 22 conservation practice
standards are implemented under the
LPCIL

The Service issued a conference
report to the NRCS in connection with
the NRCS’s LPCI on June 30, 2011
(http://www.nres.usda.gov/Internet/
FSE DOCUMENTS/
stelprdb1044884.pdf), in which the
Service determined that the proposed
action, which incorporates the
procedures, practice standards, and
conservation measures of the LPCI, is
not likely to jeopardize the continued
existence of the lesser prairie-chicken.
Conference procedures under section 7
of the Act are required only when a
Federal agency (action agency) proposes
an activity that is likely to jeopardize
the continued existence of a species that
has been proposed for listing under the
Act or when the proposed activity is
likely to destroy or adversely modify
proposed critical habitat. However,
conference procedures may also be used
to assist an action agency in planning a
proposed action so that potential
conflicts may be identified and resolved
early in the planning process. During
the conference, the Service may provide
recommendations on ways to avoid or
minimize adverse effects of the
proposed action. The conclusions
reached during a conference and any

subsequent recommendations are then
provided to the action agency in a
conference report.

This provision of the proposed 4(d)
special rule for agricultural activities
will promote conservation of the species
by encouraging landowners and
ranchers to continue managing the
remaining landscape in ways that meet
the needs of their operation while
simultaneously providing suitable
habitat for the lesser prairie-chicken.

Proposed Determination

Section 4(d) of the Act states that “‘the
Secretary shall issue such regulations as
[s]he deems necessary and advisable to
provide for the conservation” of species
listed as a threatened species.
Conservation is defined in the Act to
mean ‘“‘to use and the use of all methods
and procedures which are necessary to
bring any endangered species or
threatened species to the point at which
the measures provided pursuant to [the
Act] are no longer necessary.”
Additionally, section 4(d) states that the
Secretary ‘“may by regulation prohibit
with respect to any threatened species
any act prohibited under section
9(a)(1).”

The courts have recognized the extent
of the Secretary’s discretion under this
standard to develop rules that are
appropriate for the conservation of a
species. For example, the Secretary may
find that it is necessary and advisable
not to include a taking prohibition, or to
include a limited taking prohibition. See
Alsea Valley Alliance v. Lautenbacher,
2007 U.S. Dist. Lexis 60203 (D. Or.
2007); Washington Environmental
Council v. National Marine Fisheries
Service, and 2002 U.S. Dist. Lexis 5432
(W.D. Wash. 2002). In addition, as
affirmed in State of Louisiana v. Verity,
853 F.2d 322 (5th Cir. 1988), the rule
need not address all the threats to the
species. As noted by Congress when the
Act was initially enacted, “once an
animal is on the threatened list, the
Secretary has an almost infinite number
of options available to him with regard
to the permitted activities for those
species. [S]he may, for example, permit
taking, but not importation of such
species,” or [s]he may choose to forbid
both taking and importation but allow
the transportation of such species, as
long as the measures will “serve to
conserve, protect, or restore the species
concerned in accordance with the
purposes of the Act” (H.R. Rep. No. 412,
93rd Cong., 1st Sess. 1973).

Section 9 prohibitions make it illegal
for any person subject to the jurisdiction
of the United States to take (including
harass, harm, pursue, shoot, wound,
kill, trap, capture, or collect; or attempt
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any of these), import or export, ship in
interstate commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any wildlife species listed as an
endangered species, without written
authorization. It also is illegal under
section 9(a)(1) of the Act to possess, sell,
deliver, carry, transport, or ship any
such wildlife that is taken illegally.
Prohibited actions consistent with
section 9 of the Act are outlined for
threatened species in 50 CFR 17.31(a)
and (b). This proposed 4(d) special rule
proposes that all prohibitions in 50 CFR
17.31(a) and (b) will apply to the lesser
prairie-chicken, except in two instances.

First, we propose that none of the
provisions in 50 CFR 17.31 would apply
to actions that result from activities
associated with a comprehensive
conservation program developed by or
in coordination with the State agency or
agencies responsible for the
management and conservation of fish
and wildlife within the affected State(s),
or their agent(s), and that the Service
determines provides a net conservation
benefit for the lesser prairie-chicken.
The 4(d) special rule identifies a set of
criteria the Service proposes to use to
evaluate such programs. Among
additional considerations, the approval
criteria require that the program
provides lesser prairie-chicken
population and habitat targets necessary
to ensure a net conservation benefit for
the species across the plan area in
addition to mechanisms for achieving
those targets. In this way, actions in the
comprehensive conservation program
will ultimately contribute to the
conservation of the species.
Conservation is defined in section 3(3)
of the Act as ““to use and the use of all
methods and procedures which are
necessary to bring any endangered
species or threatened species to the
point at which the measures provided
pursuant to the Act are no longer
necessary.” As a result of this provision,
the Service expects that rangewide
conservation actions will be
implemented with a high level of
certainty that the program will lead to
the long-term conservation of the lesser
prairie-chicken.

Second, we also propose that none of
the provisions in 50 CFR 17.31 would
apply to actions resulting from activities
that are included in or covered under
NRCS’s Lesser Prairie-Chicken Initiative
(LPCI). According to the proposed rule,
the primary factors supporting the
proposed threatened status for the lesser
prairie-chicken are the impacts of
cumulative habitat loss and
fragmentation. Allowing the
continuation of agricultural operations

consistent with these criteria encourages
landowners to continue managing the
remaining landscape in ways that meet
the needs of their operation while
simultaneously providing suitable
habitat for the lesser prairie-chicken.

Based on the rationale explained
above, the provisions included in this
proposed 4(d) special rule are necessary
and advisable to provide for the
conservation of the lesser prairie-
chicken. Nothing in this proposed 4(d)
special rule changes in any way the
recovery planning provisions of section
4(f) and consultation requirements
under section 7 of the Act or the ability
of the Service to enter into partnerships
for the management and protection of
the lesser prairie-chicken.

Additional Provisions Under
Consideration

The Service is considering several
additional provisions and specifically
seeks information and comment on the
following issues at this time.

First, several approved candidate
conservation agreements (CCAs) and
candidate conservation agreements with
assurances (CCAAs) are in place for the
lesser prairie-chicken. We are seeking
comment on a provision that would
allow continued enrollment in the
existing CCAs and CCAAs beyond the
effective date of a final listing
determination, if the results of our final
listing determination conclude that
threatened species status is appropriate.
The approved agreements for the lesser
prairie-chicken include the CCA/CCAA
for Lesser Prairie-Chicken and Sand
Dune Lizard in New Mexico, developed
cooperatively by the Service, the Bureau
of Land Management, and the Center for
Excellence for Hazardous Materials
Management (2008); the Agricultural
CCAA for Lesser Prairie-Chickens
between Oklahoma Department of
Wildlife Conservation and the Service
(2013); and the CCAA for Lesser Prairie-
Chickens Between Texas Parks and
Wildlife Department and the Service
(2006).

The Service is also considering
whether it is appropriate to include a
provision for take of lesser prairie-
chicken when that take is in accordance
with applicable State law for
educational or scientific purposes, the
enhancement of propagation or survival
of the species, zoological exhibition,
and other conservation purposes
consistent with the Act. An example of
an activity that could be covered under
such a provision includes presence/
absence and population monitoring
surveys. Such surveys are typically
conducted during the breeding season
and may cause disturbance on the

breeding grounds, particularly when
flush counts are used to estimate the
number of birds attending those leks.
Occasionally recorded calls are used to
aid in the detection of known or
suspected leks, which may cause some
disturbance of courting males. However,
if surveys are conducted in accordance
with scientifically accepted
methodologies, minimal short-term
impact to lesser prairie-chickens,
primarily in the form of harassment,
should occur.

The Service is also considering
whether it is appropriate to include a
provision for take of lesser prairie-
chickens in the course of State-managed
hunting programs for the lesser prairie-
chicken or incidental to legal hunting
activities directed at greater prairie-
chickens. These two species, which are
similar in appearance, overlap in
portions of approximately 12 counties
in Kansas. Limited mortality of lesser
prairie-chickens occurs as a result of
hunting activities directed at greater
prairie-chickens. We request
information and comment on these
issues, including State management
plans related to hunting regulations and
any measures within those plans that
may avoid or minimize the risk of lesser
prairie-chicken mortality from hunting
for greater prairie-chickens.

Finally, the Service is also
considering whether it is appropriate to
expand the scope of the 4(d) special rule
to: (a) Encourage landowners removing
their lands from the Conservation
Reserve Program to continue managing
those areas for the benefit of the lesser
prairie-chicken; (b) encourage farmers
and ranchers not participating in the
Natural Resources Conservation
Service’s Lesser Prairie-Chicken
Initiative to manage their lands for the
benefit of the lesser prairie-chicken; and
(c) allow incidental take of lesser
prairie-chickens if the take results from
implementation of a comprehensive
lesser prairie-chicken conservation
program that was developed by an
entity other than a State agency or their
agent(s) or was developed without
coordination with a State agency or
their agent(s).

Peer Review

In accordance with our joint policy
published in the Federal Register on
July 1, 1994 (59 FR 34270), we will seek
the expert opinions of at least three
appropriate and independent specialists
regarding this proposed rule. The
purpose of such review is to ensure that
our determination of status for this
species is based on scientifically sound
data, assumptions, and analyses. We
will send peer reviewers copies of this
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proposed rule immediately following
publication in the Federal Register. We
will invite these peer reviewers to
comment, during the reopening of the
public comment period, on our use and
interpretation of the science used in
developing our proposed rule to list the
lesser prairie-chicken and this proposed
4(d) special rule.

We will consider all comments and
information we receive during the
comment period on this proposed rule
during preparation of a final
rulemaking. Accordingly, the final
decision may differ from this proposal.

Required Determinations
Clarity of the Rule

We are required by Executive Orders
12866 and 12988 and by the
Presidential Memorandum of June 1,
1998, to write all rules in plain
language. This means that each rule we
publish must: (a) Be logically organized;
(b) use the active voice to address
readers directly; (c) use clear language
rather than jargon; (d) be divided into
short sections and sentences; and (e) use
lists and tables wherever possible.

If you feel that we have not met these
requirements, send us comments by one
of the methods listed in ADDRESSES. To
better help us revise the proposed rule,
your comments should be as specific as
possible. For example, you should tell
us the numbers of the sections or
paragraphs that are unclearly written,
which sections or sentences are too
long, the sections where you feel lists or
tables would be useful, etc.

Paperwork Reduction Act of 1995
(44 U.S.C. 3501, et seq.)

This rule does not contain any new
collections of information that require
approval by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act. This rule will not
impose recordkeeping or reporting
requirements on State or local

information unless it displays a
currently valid OMB control number.

National Environmental Policy Act
(42 U.S.C. 4321 et seq.)

We have determined that
environmental assessments and
environmental impact statements, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with listing a species as an
endangered or threatened species under
the Endangered Species Act. We
published a notice outlining our reasons
for this determination in the Federal
Register on October 25, 1983 (48 FR
49244). We intend to incorporate this
proposed special rule into our final
determination concerning the listing of
the species or withdrawal of the
proposal if new information is provided
that supports that decision.

Government-to-Government
Relationship With Tribes

In accordance with the President’s
memorandum of April 29, 1994
(Government-to-Government Relations
with Native American Tribal
Governments; 59 FR 22951), Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments), and the Department of
the Interior’s manual at 512 DM 2, we
readily acknowledge our responsibility
to communicate meaningfully with
recognized Federal Tribes on a
government-to-government basis. In
accordance with Secretarial Order 3206
of June 5, 1997 (American Indian Tribal
Rights, Federal-Tribal Trust
Responsibilities, and the Endangered
Species Act), we readily acknowledge
our responsibilities to work directly
with tribes in developing programs for
healthy ecosystems, to acknowledge that
tribal lands are not subject to the same
controls as Federal public lands, to
remain sensitive to Indian culture, and
to make information available to tribes.

By letter dated April 19, 2011, we

rule to list the lesser prairie-chicken and
encouraged them to contact the
Oklahoma Ecological Services Field
Office if any portion of our request was
unclear or to request additional
information. We did not receive any
comments regarding this request.

References Cited

A complete list of all references cited
in this proposed rule is available on the
Internet at http://www.regulations.gov at
Docket No. FWS—-R2-ES-2012—-0071 or
upon request from the Field Supervisor,
Oklahoma Ecological Services Field
Office (see FOR FURTHER INFORMATION
CONTACT).

Authors

The primary authors of this proposed
rule are the staff members of the
Oklahoma Ecological Services Field
Office (see FOR FURTHER INFORMATION
CONTACT).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Proposed Regulation Promulgation

Accordingly, we propose to further
amend part 17, subchapter B of chapter
I, title 50 of the Code of Federal
Regulations, as proposed to be amended
at 77 FR 73828 (December 11, 2012) as
follows:

PART 17—[AMENDED]

m 1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 1531—
1544; 4201-4245; unless otherwise noted.

m 2. Amend § 17.11(h) by adding an
entry for ‘“Prairie-chicken, lesser” to the
List of Endangered and Threatened
Wildlife in alphabetical order under
Birds to read as set forth below:

governments, individuals, businesses, or contacted known tribal governments §17.11 Endangered and threatened
organizations. An agency may not throughout the historical range of the wildlife.
conduct or sponsor, and a person isnot  lesser prairie-chicken. We sought their ~ * * * * *
required to respond to, a collection of input on our development of a proposed (h) * * *
Species Vertebrate
population
where - .
Historic range endan- Status When listed ﬁ;lltali(t:gtl Slfﬁg'sal
Common name Scientific name gered or
threat-
ened

BIRDS
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Species Vertebrate
population
where - )
Historic range endan- Status When listed ﬁ;lltali(t:gtl Slfﬁg'sal
Common name Scientific name gered or
threat-
ened
Prairie-chicken, lesser  (Tympanuchus U.S.A. (CO, KS, NM, Entire T NA 17.41(a)
pallidicinctus). OK, TX).

m 3. Amend § 17.41 by adding paragraph
(a) to read as follows:

§17.41 Special rules—birds.

(a) Lesser prairie-chicken
(Tympanuchus pallidicinctus).

(1) Prohibitions. Except as noted in
paragraphs (a)(2)(i) and (a)(2)(ii) of this
section, all prohibitions and provisions
of §§17.31 and 17.32 apply to the lesser
prairie-chicken.

(2) Exemptions from prohibitions.
Incidental take of the lesser prairie-
chicken will not be considered a
violation of section 9 of the Act if the
take results from any of the following:

(i) Implementation of a
comprehensive lesser prairie-chicken
conservation program that:

(A) Was developed by or in
coordination with the State agency or
agencies, or their agent(s), responsible
for the management and conservation of
fish and wildlife within the affected
State(s);

(B) Has a clear mechanism for
enrollment of participating landowners;
and

(C) Was determined by the Service to
provide a net conservation benefit to the
lesser prairie chicken, in consideration
of the following:

(1) Comprehensively addresses all of
the threats affecting the lesser prairie-
chicken within the program area;

(2) Establishes objective, measurable
biological goals and objectives for
population and habitat necessary to
ensure a net conservation benefit, and
provides the mechanisms by which
those goals and objectives will be
achieved;

(3) Includes the administrative and
funding mechanisms necessary for
effectively implementing all elements of
the program, including enrollment of
participating landowners, monitoring of
program activities, and enforcement of
program requirements;

(4) Employs an adaptive management
strategy to ensure future program
adaptation as necessary and
appropriate; and

(5) Includes appropriate monitoring of
effectiveness and compliance.

(D) Is periodically reviewed by the
Service as meeting the objective for
which it was originally established
under paragraph (a)(2)(i)(B) of this
section.

(ii) Conservation practices on
privately owned agricultural land
which:

(A) Are carried out in accordance
with a conservation plan for such land
developed by the Natural Resources
Conservation Service (NRCS); and

(B) Were evaluated in the June 30,
2011, conference report issued by the
Service to the NRCS in connection with
the NRCS’s Lesser Prairie-Chicken
Initiative.

* * * * *

Dated: April 29, 2013.
Daniel M. Ashe,
Director, Fish and Wildlife Service.
[FR Doc. 2013-10497 Filed 5-3-13; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R6-ES—-2012-0053;
Docket No. FWS—-R6-ES—-2013-0020;
4500030114]

RIN 1018-AY11; 1018-AZ39

Endangered and Threatened Wildlife
and Plants; Proposed Threatened
Status for Coral Pink Sand Dunes Tiger
Beetle and Designation of Critical
Habitat

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule; reopening of the
comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service, announce the
reopening of the public comment period
on our October 2, 2012, proposed listing
decision and proposed designation of
critical habitat for Coral Pink Sand
Dunes tiger beetle under the Endangered
Species Act of 1973, as amended. We

announce the availability of a draft
economic analysis (DEA), a draft
environmental assessment (EA), an
amendment to the 2009 Conservation
Agreement and Strategy for the Coral
Pink Sand Dunes tiger beetle, and an
amended required determinations
section of the proposal. We also
announce the availability of 2012 Coral
Pink Sand Dunes tiger beetle survey
results that were not available when the
proposed rule was being written. We are
reopening the comment period to allow
all interested parties an opportunity to
comment simultaneously on the
proposed rule, the associated DEA, the
Draft EA, the Conservation Agreement
amendment, and the amended required
determinations section. We also
announce a public hearing to be held in
Kanab, Utah.

DATES: Written Comments: We will
consider all comments received or
postmarked on or before June 5, 2013.
Comments submitted electronically
using the Federal eRulemaking Portal
(see ADDRESSES section, below) must be
received by 11:59 p.m. Eastern Time on
the closing date.

Public Information Meeting: We will
hold a public information meeting in
Kanab, Utah, on May 22, 2013, from 4
p.m. to 6 p.m. (see ADDRESSES section,
below).

Public Hearing: We will hold a public
hearing in Kanab, Utah, on May 22,
2013, from 7 p.m. to 9 p.m. (see
ADDRESSES section, below).

ADDRESSES: Document Availability: You
may obtain copies of the proposed rule
on the Internet at http://
www.regulations.gov at Docket No.
FWS-R6-ES-2012-0053 or by
contacting the U.S. Fish and Wildlife
Service, Utah Field Office, Ecological
Services Field Office directly (see FOR
FURTHER INFORMATION CONTACT). You
may obtain a copy of the draft economic
analysis (DEA), the draft environmental
assessment (Draft EA), the 2009
Conservation Agreement and Strategy
for the Coral Pink Sand Dunes tiger
beetle (Conservation Agreement)
amendment, and the 2012 Coral Pink
Sand Dunes tiger beetle survey results at
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http://www.regulations.gov at Docket
Number FWS-R6-ES—-2013-0020, or by
contacting the U.S. Fish and Wildlife
Service, Utah Field Office, Ecological
Services Field Office directly (see FOR
FURTHER INFORMATION CONTACT).

Written Comments: You may submit
comments by one of the following
methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. Submit comments
on the listing proposal to Docket No.
FWS-R6-ES-2012-0053, and submit
comments on the critical habitat
proposal and associated DEA and Draft
EA to Docket No. FWS-R6-ES-2013—
0020. See SUPPLEMENTARY INFORMATION
for an explanation of the two dockets.

(2) By hard copy: Submit comments
on the listing proposal by U.S. mail or
hand-delivery to: Public Comments
Processing, Attn: FWS-R6-ES-2012—-
0053; Division of Policy and Directives
Management; U.S. Fish and Wildlife
Service; 4401 N. Fairfax Drive, MS
2042-PDM; Arlington, VA 22203.
Submit comments on the critical habitat
proposal, DEA, and Draft EA by U.S.
mail or hand-delivery to: Public
Comments Processing, Attn: FWS—-R6—
ES-2013-0020; Division of Policy and
Directives Management; U.S. Fish and
Wildlife Service; 4401 N. Fairfax Drive,
MS 2042-PDM; Arlington, VA 22203.

(3) Public Information Meeting and
Public Hearing: Both the public
information meeting and the public
hearing will be held at the Kanab City
Library, 374 North Main, Kanab, Utah
84741.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see the
Public Comments section below for
more information).

FOR FURTHER INFORMATION CONTACT:
Larry Crist, Field Supervisor, U.S. Fish
and Wildlife Service, Utah Field Office,
Ecological Services Field Office, 2369
West Orton Circle, Suite 50, West Valley
City, Utah 84119; telephone 801-975—
3330; or facsimile 801-975-3331.
Persons who use a telecommunications
device for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 800—-877-8339.

SUPPLEMENTARY INFORMATION:
Public Comments

We will accept written comments and
information during this reopened
comment period on: (1) Our proposed
listing as threatened and proposed
critical habitat designation for Coral

Pink Sand Dunes tiger beetle that was
published in the Federal Register on
October 2, 2012 (77 FR 60208); (2) our
DEA of the proposed designation; (3)
our Draft EA; (4) the Conservation
Agreement amendment; (5) 2012 Coral
Pink Sand Dunes tiger beetle surveys
and how this information should be
considered in the designation of critical
habitat; and (6) our amendment of
required determinations. We will
consider information and
recommendations from all interested
parties. We are also notifying the public
that we will publish two separate rules
for the final listing determination and
the final critical habitat determination
for the Coral Pink Sand Dunes tiger
beetle. The final listing rule will publish
under the existing Docket No. FWS—-R6—
ES-2012-0053, and the final critical
habitat designation will publish under
Docket No. FWS-R6-ES-2013-0020.

We request that you provide
comments specifically on our listing
determination under Docket No. FWS—
R6-ES-2012-0053.

We request that you provide
comments specifically on the critical
habitat determination and related DEA
and Draft EA under Docket No. FWS—
R6-ES—2013-0020. We are particularly
interested in comments concerning:

(1) The reasons why we should or
should not designate habitat as “critical
habitat” under section 4 of the Act (16
U.S.C. 1531 ef seq.) including whether
there are threats to these species from
human activity, the degree of which can
be expected to increase due to the
designation, and whether that increase
in threat outweighs the benefit of
designation such that the designation of
critical habitat may not be prudent;

(2) Specific information on:

(a) The amount and distribution of
Coral Pink Sand Dunes tiger beetle
habitat;

(b) What areas that are occupied and
that contain features essential to the
conservation of this species should be
included in the designation and why;

(c) Special management
considerations or protection that may be
needed in the critical habitat area we are
proposing, including managing for the
potential effects of climate change;

(d) What areas not occupied at the
time of listing are essential for the
conservation of these species and why;
and

(e) Means to quantify the amount of
natural and human-caused disturbance
this species prefers or can tolerate.

(3) Land use designations and current
or planned activities in the subject area
and their possible impacts on proposed
critical habitat.

(4) Information on the projected and
reasonably likely impacts of climate
change on the Coral Pink Sand Dunes
tiger beetle and proposed critical
habitat.

(5) Any probable economic, national
security, or other relevant impacts of
designating any area that may be
included in the final designation; in
particular, any impacts on small entities
or families, and the benefits of including
or excluding areas that exhibit these
impacts.

(6) Whether any specific areas we are
proposing for critical habitat
designation should be considered for
exclusion under section 4(b)(2) of the
Act, and whether the benefits of
potentially excluding any specific area
outweigh the benefits of including that
area under section 4(b)(2) of the Act.

(7) Whether our approach to
designating critical habitat could be
improved or modified in any way to
provide for greater public participation
and understanding, or to better
accommodate public concerns and
comments.

(8) Information on the extent to which
the description of potential economic
impacts in the DEA is complete and
accurate.

(9) Whether the DEA makes
appropriate assumptions regarding
current practices and any regulatory
changes that will likely occur if we
designate critical habitat.

(10) Whether the DEA correctly
assesses the effect of regional costs
associated with land use controls that
may result from the designation of
critical habitat.

(11) Whether the DEA identifies all
Federal, State, and local costs and
benefits attributable to the proposed
designation of critical habitat, and
information on any costs that have been
inadvertently overlooked.

(12) Whether the Draft EA adequately
presents the purpose of and need for the
proposed action, the proposed action
and alternatives, and the evaluation of
the direct, indirect, and cumulative
effects of the alternatives.

(13) Whether the amended
Conservation Agreement for the Coral
Pink Sand Dunes tiger beetle provides
sufficient conservation measures to
reduce threats to the species.

You may submit your comments and
materials concerning our proposed rule
or the associated DEA and draft EA by
one of the methods listed in ADDRESSES.

If you submit a comment via http://
www.regulations.gov, your entire
comment—including your personal
identifying information—will be posted
on the Web site. If you submit a
hardcopy comment that includes
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personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy comments on
http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
DEA, and Draft EA, will be available for
public inspection on http://
www.regulations.gov at Docket No.
FWS-R6—-ES—-2012-0053 and Docket No.
FWS-R6-ES-2013-0020, or by
appointment, during normal business
hours, at the U.S. Fish and Wildlife
Service, Utah Ecological Services Office
(see FOR FURTHER INFORMATION CONTACT).
You may obtain copies of the proposed
critical habitat, the DEA, the
Conservation Agreement amendment,
and the Draft EA on the Internet at
http://www.regulations.gov at Docket
No. FWS-R6-ES-2012-0053 and Docket
No. FWS-R6-ES-2013-0020, or at
http://www.fws.gov/mountain-prairie/
species/invertebrates/
CoralPinkSandDunesTigerBeetle/
index.html, or by mail from the Utah
Ecological Services Office (see FOR
FURTHER INFORMATION CONTACT).

Background

Previous Federal Actions

It is our intent to discuss only those
topics directly relevant to the proposed
designation of critical habitat for the
Coral Pink Sand Dunes tiger beetle and
our consideration of the Conservation
Agreement amendment relative to the
proposed listing rule. For more
information on previous Federal actions
and the biology of the Coral Pink Sand
Dunes tiger beetle, refer to the proposed
listing rule and proposed designation of
critical habitat published in the Federal
Register on October 2, 2012 (77 FR
60208), which is available online at
http://www.regulations.gov (at Docket
No. FWS-R6-ES-2012-0053 or Docket
No. FWS-R6—-ES-2013-0020).

In total, we proposed approximately
921 hectares (ha) (2,276 acres (ac)) in
Kane County, Utah, for designation as
critical habitat in our October 2, 2012,
proposed rule. However, the 2012 Coral
Pink Sand Dunes tiger beetle surveys
found beetle adults and larvae in habitat
adjacent to the proposed critical habitat
area (Knisley and Gowan 2013, pp. 12—
13). Therefore, based on the availability
of this new information, we request that
the public review this data and provide
input on how it might be considered for
the designation of critical habitat (see
2012 Survey Information, below).

The original proposal had a 60-day
public comment period, ending
November 16, 2012. We will publish in
the Federal Register a final listing
decision and final critical habitat
designation for the Coral Pink Sand
Dunes tiger beetle on or before the
statutory deadline of October 2, 2013.

Section 3 of the Act defines critical
habitat as the specific areas within the
geographical area occupied by the
species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features essential to the conservation of
the species and that may require special
management considerations or
protection; and specific areas outside
the geographical area occupied by the
species at the time it is listed upon a
determination that such areas are
essential for the conservation of the
species. If the proposed rule is made
final, section 7 of the Act will prohibit
destruction or adverse modification of
critical habitat by any activity funded,
authorized, or carried out by any
Federal agency. Federal agencies
proposing actions that affect critical
habitat must consult with us on the
effects of their proposed actions, under
section 7(a)(2) of the Act.

Our October 2, 2012, proposed rule
evaluated the 2009 Conservation
Agreement for the Coral Pink Sand
Dunes tiger beetle. The 2009
Conservation Agreement resulted in the
establishment of two Conservation
Areas that protect the Coral Pink Sand
Dunes tiger beetle from off-road vehicle
use. Based on new survey information,
we have worked with the State of Utah
and Bureau of Land Management to
amend the 2009 Conservation
Agreement and expand the protected
habitats for the species (see
Conservation Agreement Amendment,
below). We are seeking public comment
on this amendment, including whether
it provides sufficient conservation
measures to reduce threats to the
species to the point it does not meet the
definition of threatened or endangered
under the Act.

Consideration of Impacts Under Section
4(b)(2) of the Act

Section 4(b)(2) of the Act requires that
we designate or revise critical habitat
based upon the best scientific data
available, after taking into consideration
the economic impact, impact on
national security, or any other relevant
impact of specifying any particular area
as critical habitat. We may exclude an
area from critical habitat if we
determine that the benefits of excluding
the area outweigh the benefits of
including the area as critical habitat,

provided such exclusion will not result
in the extinction of the species.

When considering the benefits of
inclusion for an area, we consider the
additional regulatory benefits that the
area would receive from the protection
from adverse modification or
destruction as a result of actions with a
Federal nexus (activities conducted,
funded, permitted, or authorized by
Federal agencies), the educational
benefits of mapping areas containing
essential features that aid in the
recovery of the listed species, and any
benefits that may result from the
designation due to State or Federal laws
that may apply to critical habitat.

When considering the benefits of
exclusion, we consider, among other
things, whether exclusion of a specific
area is likely to result in conservation;
the continuation, strengthening, or
encouragement of partnerships; or
implementation of a management plan.

In the case of the Coral Pink Sand
Dunes tiger beetle, the benefits of
critical habitat designation include
public awareness of the presence of
these species and the importance of
habitat protection, and, where a Federal
action exists, increased habitat
protection for these species due to
protection from adverse modification or
destruction of critical habitat. In
practice, situations with a Federal
action occur primarily on Federal lands
or for projects implemented, funded, or
permitted by Federal agencies.

The final decision on whether to
exclude any areas will be based on the
best scientific data available at the time
of the final designation, including
information obtained during the
comment period and information about
the economic impact of designation.
Accordingly, we have prepared a DEA
concerning the economic effects of the
proposed critical habitat designation,
which is available for review and
comment (see ADDRESSES).

Draft Economic Analysis

The purpose of the DEA is to identify
and analyze the potential economic
impacts associated with the proposed
critical habitat designation for the Coral
Pink Sand Dunes tiger beetle. The DEA
also describes the economic impacts of
all potential conservation efforts for the
Coral Pink Sand Dunes tiger beetle.
Some of these costs will likely be
incurred regardless of whether or not we
designate critical habitat.

The economic impact of the proposed
critical habitat designation is analyzed
by comparing scenarios both “with
critical habitat”” and “without critical
habitat.” The “without critical habitat”
scenario represents the baseline for the
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analysis, considering protections
already in place for the species (e.g.,
under the Federal listing and other
Federal, State, and local regulations).
Therefore, the baseline represents the
costs incurred regardless of whether
critical habitat is designated. The “with
critical habitat”” scenario describes the
incremental impacts associated
specifically with the designation of
critical habitat for the species. The
incremental conservation efforts and
associated impacts are those not
expected to occur absent the designation
of critical habitat for the species. In
other words, the incremental costs are
those attributable solely to the
designation of critical habitat above and
beyond the baseline costs; these are the
costs we may consider in the final
designation of critical habitat. The
analysis looks at baseline impacts
incurred as a result of the species
listing, and forecasts both baseline and
incremental impacts likely to occur if
we finalize the proposed critical habitat
designation.

In light of the 10th Circuit U.S. Court
of Appeals ruling in New Mexico Cattle
Growers Association v. United States
Fish and Wildlife Service, the DEA also
considers the coextensive cost impacts
of the critical habitat’s protection.
Coextensive impacts include the
baseline impacts, which are a result of
the listing, and incremental impacts,
which are solely attributable to the
designation of critical habitat.

The DEA provides estimated costs of
the foreseeable potential economic

impacts of the proposed critical habitat
designation for the Coral Pink Sand
Dunes tiger beetle over the next 20
years, which was determined to be the
appropriate period for analysis because
planning information was available for
most activities to reasonably forecast
activity levels for projects for a 20-year
timeframe. The DEA identifies potential
incremental costs as a result of the
proposed critical habitat designation;
these are the costs attributed to critical
habitat over and above those baseline
costs attributed to listing. The DEA
quantifies economic impacts of
conservation efforts for the Coral Pink
Sand Dunes tiger beetle associated with
the following categories of activity: (1)
Bureau of Land Management Kanab
Field Office Resource Management Plan
administration; (2) off-road vehicle
(ORV) related consumer surplus losses
(i.e., economic measure of consumer
satisfaction—ORYV restrictions might
result in some consumers feeling like
they were not receiving sufficient
recreational enjoyment for the expenses
of traveling to and staying in the area);
(3) consultation on a Coral Pink Sand
Dunes State Park incidental take permit;
(4) other management activities; and (5)
conservation activities.

The proposed critical habitat
designation for the Coral Pink Sand
Dunes tiger beetle will result in minimal
incremental costs because the proposed
critical habitat is occupied by the
species or likely used as a dispersal
corridor between occupied habitats and
we would expect costs beyond those

attributable to the species listing
(baseline costs) to be minimal (see
discussion below). Furthermore, the
baseline protections afforded by existing
conservation activities partially address
ORYV use, which is one of the primary
threats to the species and its habitat (77
FR 60208). Table 1 summarizes the
coextensive economic impacts of the
proposed listing and critical habitat.

Coextensive impacts to economic
activities are anticipated to be
associated primarily with the
administrative costs of Section 7
consultations, development of
incidental take permits, and consumer
surplus losses from anticipated ORV
restrictions in the Coral Pink Sand
Dunes State Park. The cost of these
impacts is estimated to be
approximately $225,298 over the next
20 years, at an annualized cost of
$13,416. Costs associated with
conservation activities that are
indirectly attributable to the listing are
projected to be $538,441 (Table 1). In
addition, ORV visitors to BLM land
adjacent to the State Park would
potentially lose consumer surplus, but
these costs are unquantified because of
a lack of reliable visitation data.
Additional information can be found in
the DEA, which is available at http://
www.regulations.gov at Docket No.
FWS-R6-ES-2013-0020 and at http://
www.fws.gov/mountain-prairie/species/
invertebrates/
CoralPinkSandDunesTigerBeetle/
index.html.

TABLE 1—SUMMARY OF COEXTENSIVE IMPACTS TO ECONOMIC ACTIVITIES OVER THE NEXT 20 YEARS (INCLUDING A 7
PERCENT DISCOUNT RATE) PERTAINING TO CRITICAL HABITAT DESIGNATION FOR THE CORAL PINK SAND DUNES

TIGER BEETLE

Economic activities
Conservation Total
T OHV-Related State park Other P .
Rg[‘;\t/:agﬁﬂnpm consumer incidental management activities coextensive
surplus losses take permit activities
Undiscounted .......ccccevevcieeevciieeeriee e $29,655 $275,698 $2,263 $73,000 $950,000 $1,330,616
Net Present Vaule @ 7% .............. 25,400 156,260 a2 263 41,375 538,441 763,738
Average Annual Discounted Cost 1,270 7,813 22,263 2,069 26,922 40,337

aUndiscounted because the action is expected to take place in 2013.

Incremental costs associated with the
designation of critical habitat are
expected to be minimal. Designation of
critical habitat for the Coral Pink Sand
Dunes tiger beetle is not likely to result
in additional consultations since the
proposed designated critical habitat unit
is occupied. Therefore, actions that
would affect critical habitat would also
affect the species present in the
occupied Unit of critical habitat.
However, the designation of critical

habitat would result in direct
incremental administrative costs to
address adverse modification analyses,
although these would be minimal. With
no critical habitat designated outside
the Coral Pink Sand Dunes habitat
range, all indirect conservation costs or
benefits are considered part of the
baseline. No additional project
modifications are expected relative to
the baseline. Costs associated with

reinitiating consultations will also be
considered part of the baseline.

We are seeking data and comments
from the public on the DEA. We may
revise the proposed rule or supporting
documents to incorporate or address
information we receive during the
public comment period. In particular,
we may exclude an area from critical
habitat if we determine that the benefits
of excluding the area outweigh the
benefits of including the area, provided
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the exclusion will not result in the
extinction of the species.

Draft Environmental Assessment;
National Environmental Policy Act

When the range of a species includes
States within the U.S. Tenth Circuit
Court of Appeals, pursuant to the ruling
in Catron County Board of
Commissioners v. U.S. Fish and Wildlife
Service, 75 F .3d 1429 (10th Cir. 1996),
we will complete an analysis under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.) (NEPA) on
critical habitat designations. The range
of Coral Pink Sand Dunes tiger beetle is
entirely within the State of Utah, which
is within the Tenth Circuit.

The Draft EA presents the purpose of
and need for critical habitat designation,
the proposed action and alternatives,
and an evaluation of the direct, indirect,
and cumulative effects of the
alternatives under the requirements of
NEPA as implemented by the Council
on Environmental Quality regulations
(40 CFR 1500 through 1518) and
according to the Department of the
Interior’s NEPA procedures.

The Draft EA will be used by the
Service to decide whether or not critical
habitat will be designated as proposed;
if the proposed action requires
refinement, or if another alternative is
appropriate; or if further analyses are
needed through preparation of an
environmental impact statement. If the
proposed action is selected as described
(or is changed minimally) and no
further environmental analyses are
needed, then a Finding of No Significant
Impact (FONSI) would be the
appropriate conclusion of this process.
A FONSI would then be prepared for
the environmental assessment. We are
seeking data and comments from the
public on the draft EA, which is
available at http://www.regulations.gov
at Docket No. FWS-R6-ES-2013-0020
and at http://www.fws.gov/mountain-
prairie/species/invertebrates/
CoralPinkSandDunesTigerBeetle/
index.html.

2012 Survey Information

A survey for Coral Pink Sand Dunes
tiger beetle was conducted south of
Conservation Area A in 2012, and we
request that the public review this data
and provide input on how it is
considered for the designation of critical
habitat (Knisley and Gowan 2013,
entire). Researchers found a total of 16

adults and 13 larvae singly or in small
numbers throughout the area directly
south of Conservation Area A (Knisley
and Gowan 2013, pp. 12-13). Large
numbers of adult tiger beetles were also
found in this area in earlier years (1998—
2000) (Knisley and Gowan 2013, pp. 12—
13), but this area was not included in
our October 2, 2012, proposed critical
habitat designation because beetles were
generally not observed there for a
decade. As described in our October 2,
2012, proposed rule, the area supports
the following primary constituent
elements: (1) Elevations from 5,610 to
6,857 feet (1,710 to 2,090 meters); (2)
appropriate levels of moisture and
compaction to allow for burrowing
(greater than 3 percent); and (3)
vegetative cover of 23-57 percent that
allows for ovipositing, adult
thermoregulation, and abundant prey
(77 FR 60208). Portions of this area are
also included in the Conservation
Agreement amendment (see
Conservation Agreement Amendment,
below). We seek comments from the
public on the survey results, which are
available at http://www.regulations.gov
at Docket No. FWS-R6-ES-2013-0020
and at http://www.fws.gov/mountain-
prairie/species/invertebrates/
CoralPinkSandDunesTigerBeetle/
index.html.

Conservation Agreement Amendment

Initially formalized in 1997
(Conservation Committee 1997, entire),
and revised in 2009 (Conservation
Committee 2009, entire), the
Conservation Agreement for the Coral
Pink Sand Dunes Tiger Beetle is a
partnership for the development and
implementation of conservation
measures to protect the tiger beetle and
its habitat. The purpose of the
partnership is to ensure the long-term
persistence of the Coral Pink Sand
Dunes tiger beetle within its historical
range and provide a framework for
future conservation efforts. The Utah
Department of Natural Resources,
Division of Parks and Recreation,
Bureau of Land Management (BLM),
U.S. Fish and Wildlife Service, and
Kane County, Utah, are signatories to
these agreements and comprise the
conservation committee. The
conservation committee has
implemented conservation actions to
benefit the Coral Pink Sand Dunes tiger
beetle and its habitat, monitored their

effectiveness, and adapted strategies as
new information became available.
Coordination under the Conservation
Agreement resulted in the establishment
of two Conservation Areas that protect
the Coral Pink Sand Dunes tiger beetle
from ORV use—Conservation Areas A
and B (see our proposed rule (77 FR
60208, October 2, 2012) for more
information on these Conservation
Areas).

On March 21, 2013, signatories to the
Conservation Agreement signed an
amendment (Amendment to the 2009
Conservation Agreement and Strategy
for the Coral Pink Sand Dunes Tiger
Beetle (Cicindela albissima))
(Conservation Committee 2013, entire)
to the 2009 Conservation Agreement
that outlines several new conservation
actions that will be enacted to address
the threats that were identified in the
October 2, 2012, proposed rule (77 FR
60208). The amendment evaluates the
most recent tiger beetle survey
information (Knisley and Gowan 2013,
entire; see 2012 Survey Information,
above) and concludes that modifications
to the boundaries of the Conservation
Areas are needed to ensure continued
protection of the tiger beetle from
ongoing threats (see below description
of threats). The amendment enlarges
Conservation Area A by 29 percent from
84 to 108 ha (207 to 266 ac). The
expansion of Conservation Area A
protects 88 percent of the species’
population from ORV use. In addition,
the amendment provides protection for
islands of habitat between Conservation
Areas A and B (an additional 106 ha
(263 ac)), with the intent of providing
dispersal habitat for the species.

Overall, the Conservation Agreement
amendment addresses the following
threats to the Coral Pink Sand Dunes
tiger beetle: (1) Habitat loss and
degradation caused by off-road vehicle
use; (2) small population effects, such as
vulnerability to random chance events;
(3) the effects of climate change and
drought; and (4) cumulative interaction
of individual factors such as off-road
vehicle use, climate change, and
drought (77 FR 60208, October 2, 2012)
(Table 3). Additional information can be
found in the Conservation Agreement
amendment, which can be obtained as
specified at the beginning of this
document (see ADDRESSES: Document
Availability).
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TABLE 2—THREATS TO THE CORAL PINK SAND DUNES TIGER BEETLE AS IDENTIFIED IN THE OCTOBER 2, 2012, PRO-
POSED LISTING DECISION AND PROPOSED DESIGNATION OF CRITICAL HABITAT, AND PLANNED ACTIONS TO ADDRESS
THOSE THREATS THROUGH THE CONSERVATION AGREEMENT AND STRATEGY AMENDMENT

Threat

Planned action

Habitat loss/degradation
and mortality associ-
ated with ORV use.

Vulnerability to
stochastic events due
to small population
size.

Inadequacy of existing
regulatory mecha-
nisms.

Climate change and
drought.

Cumulative effects of
the above.

Utah Department of Natural Resources, Division of Parks and Recreation agrees to expand the boundary of Con-
servation Area A to protect additional habitat while addressing diversity in recreation and maintaining safety stand-
ards for dune visitors. This area will be expanded in the 2013 field season from 84 to 108 ha (207 to 266 ac), thus
increasing protection of tiger beetle occupied swales from 48 percent to 88 percent. All new or expanded habitat
areas will be demarcated with carsonite marking posts to facilitate compliance by Park visitors.

Utah Department of Natural Resources, Division of Parks and Recreation and the BLM will protect vegetated habitat
islands of connectivity between the southern and northern conservation areas and monitor to ensure compliance.
This action will occur in 2013 and will protect 106 ha (263 ac) of additional sand dune habitat comprising 14 indi-
vidual habitat patches, which range in size from 1 to 15 ha (2.6 to 37 ac). All new or expanded habitat areas will be
demarcated with carsonite marking posts to facilitate compliance by Park visitors.

Tiger beetle adults and larvae were found to the south of Conservation Area A in 2012. The conservation committee
will visit this area in spring of 2013 to determine any additional habitats that should be protected to support the tiger
beetle. The size and configuration of any protected areas will be determined during the 2013 field season with input
from all members of the conservation committee. All new or expanded habitat areas will be demarcated with
carsonite posts to facilitate compliance by Park visitors.

The conservation committee will analyze available historic aerial imagery and other data to better understand dune
movement and associated vegetation changes as they relate to beetle occupation and suitable habitat over time.
Knowledge of dune movement patterns will be used in adaptive management planning to accommodate dune
changes and the need to alter conservation area boundaries.

The conservation committee will conduct experimental vegetation treatments within existing conservation areas to
determine if this activity could be an effective mechanism to increase suitable habitat.

The conservation committee will revisit conservation area boundaries on a routine cycle (every 3 years) and make
necessary adjustments as a result of shifting dunes, vegetation changes, population increases and decreases, and
resulting changes to suitable habitat.

Utah Department of Natural Resources, Division of Parks and Recreation and the BLM will continue efforts in law
enforcement, education, and outreach.

We are not aware of any additional populations of Coral Pink Sand Dunes tiger beetles outside of the Coral Pink
Sand Dunes geologic feature. However, the conservation committee believes it is appropriate to continue surveys
for the species and suitable habitat in the area. The conservation committee will identify potential habitat within an
80-km (50-mi) radius of the Coral Pink Sand Dunes using aerial imagery, and survey for tiger beetle presence and
habitat suitability. If appropriate habitat is found, the area will be considered for experimental introduction.

The conservation committee will increase research efforts in experimental translocations in Conservation Area B and
evaluate new habitat islands for appropriateness for reintroduction efforts.

The conservation committee will introduce individuals into suitable habitats (potential sites have been identified),
monitor these sites, and revise translocation activities via an adaptive management process.

The Utah Department of Natural Resources, Division of Parks and Recreation and the BLM have done a creditable
job of enforcing the protection boundaries of Conservation Areas A and B for approximately the last 15 years. This
amendment increases the size of Conservation Area A by 24 ha (59 ac), and the conservation committee will con-
sider further protection of habitats to the south of Conservation Area A (see Habitat loss/degradation and mortality
associated with ORV use, above). In addition, the amendment establishes 14 habitat patches to support dispersal of
tiger beetles between Conservation Areas A and B, increasing the total protected area by an additional 106 ha (263
ac). Because these signatory agencies have complied with the Conservation Agreement and Strategy for the last 15
years, we can reasonably conclude that the BLM and Utah Department of Natural Resources, Division of Parks and
Recreation will continue to properly enforce the boundaries of all protected areas.

The BLM is installing a weather station onsite in spring 2013 to better correlate weather patterns with beetle abun-
dance. Understanding the effects of weather patterns on Coral Pink Sand Dunes tiger beetle populations may help
us develop adaptive management strategies by identifying important habitat use areas during particularly warm or
dry years.

The establishment of 14 additional habitat patches totaling 106 ha (263 ac) will occur at higher elevations in the
sand dune area, and at locations that provide significant vegetated habitat. This effort has the potential to offset the
drying and warming effects of climate change and drought on Coral Pink Sand Dunes tiger beetle habitat. In addi-
tion these habitat patches will provide dispersal habitat and connectivity between Conservation Areas A and B,
which will better allow the tiger beetle to disperse to potentially cooler and wetter habitat that occurs in Conservation
Area B.

Addressing the threats listed above independently will prevent these threats from acting cumulatively.

stakeholders became available in the

Required Determinations—Amended

In our October 2, 2012, proposed rule
(77 FR 60208), we indicated that we
would defer our determination of
compliance with several statutes and
Executive Orders (EOs) until the
information concerning potential
economic impacts of the designation
and potential effects on landowners and

DEA. We have now made use of the
DEA data in making these
determinations. In this document, we
affirm the information in our proposed
rule concerning E.O. 12866 (Regulatory
Planning and Review), E.O. 12630

(Takings), E.O. 13132 (Federalism), E.O.

12988 (Civil Justice Reform), the

Paperwork Reduction Act, E.O. 12866
and E.O. 12988 (Clarity of the Rule), and
the President’s memorandum of April
29, 1994, “Government-to-Government
Relations with Native American Tribal
Governments” (59 FR 22951). However,
based on the DEA data, we are
amending our required determinations
concerning the Regulatory Flexibility
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Act (5 U.S.C. 601 et seq.), E.O. 13211
(Energy Supply, Distribution, or Use),
and the Unfunded Mandates Reform Act
(2 U.S.C. 1501 et seq.).

Regulatory Flexibility Act (5 U.S.C. 601
et seq.)

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996), whenever an
agency must publish a notice of
rulemaking for any proposed or final
rule, it must prepare and make available
for public comment a regulatory
flexibility analysis that describes the
effects of the rule on small entities (i.e.,
small businesses, small organizations,
and small government jurisdictions).
However, no regulatory flexibility
analysis is required if the head of the
agency certifies the rule will not have a
significant economic impact on a
substantial number of small entities.
Based on our DEA of the proposed
designation, we provide our analysis for
determining whether the proposed rule
would result in a significant economic
impact on a substantial number of small
entities. Based on comments we receive,
we may revise this determination as part
of our final rulemaking.

According to the Small Business
Administration, small entities include
small organizations, such as
independent nonprofit organizations,
and small governmental jurisdictions,
including school boards and city and
town governments that serve fewer than
50,000 residents, as well as small
businesses (13 CFR 121.201). Small
businesses include manufacturing and
mining concerns with fewer than 500
employees, wholesale trade entities
with fewer than 100 employees, retail
and service businesses with less than $5
million in annual sales, general and
heavy construction businesses with less
than $27.5 million in annual business,
special trade contractors doing less than
$11.5 million in annual business, and
agricultural businesses with annual
sales less than $750,000. To determine
if potential economic impacts to these
small entities are significant, we
considered the types of activities that
might trigger regulatory impacts under
the rule, as well as the types of project
modifications that may result. In
general, the term “‘significant economic
impact” is meant to apply to a typical
small business firm’s business
operations.

A significant economic impact
threshold is generally a 3 percent
impact as measured by appropriate
quantitative metrics, such as annualized
cost of compliance as a percentage of
sales, government revenue, or annual

operating expenditures. In general, if
more than 20 percent of the affected
small entities experience a significant
economic impact, then there is
considered to be a significant impact on
a substantial number of small entities,
and a regulatory flexibility analysis
must be prepared.

For there to be a significant impact on
a substantial number of small entities
associated with designating critical
habitat, then the incremental direct
compliance costs must exceed the 3
percent threshold for more than 20
percent of the affected small entities.
Since the Service, BLM, and Coral Pink
Sand Dunes State Park are the only
entities with expected direct
compliance costs and are not considered
small entities, this rule will not result in
a significant impact on a substantial
number of small entities.

However, small entities, such as Kane
County, ORYV tour and rental businesses,
and other local tourism-related
businesses, may be indirectly affected as
a result of the proposed listing and
critical habitat designation. Because
motorized visitors to the dunes may be
further restricted access in the dune area
than under the current boundaries, ORV
use and rentals may be displaced or
reduced, impacting the ORV rental
entities and any businesses the visitors
might frequent as part of their overall
trip.

Executive Order 13211—Energy Supply,
Distribution, and Use

E.O. 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use,
requires agencies to prepare Statements
of Energy Effects when undertaking
certain actions. The Office of
Management and Budget’s guidance for
implementing this Executive order
outlines nine outcomes that may
constitute ‘“‘a significant adverse effect”
when compared to no regulatory action.
Critical habitat designation for Coral
Pink Sand Dunes tiger beetle is not
anticipated to affect energy supply,
distribution, and use. Therefore,
designation of critical habitat is not
expected to lead to any adverse
outcomes (such as a reduction in oil and
natural gas production or distribution),
and a Statement of Energy Effects is not
required.

Unfunded Mandates Reform Act (2
U.S.C. 1501 et seq.)

In accordance with the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.), we make the following findings:

(a) This rule will not produce a
Federal mandate. In general, a Federal
mandate is a provision in legislation,

statute, or regulation that would impose
an enforceable duty upon State, local, or
Tribal governments, or the private
sector, and includes both “Federal
intergovernmental mandates” and
“Federal private sector mandates.”
These terms are defined in 2 U.S.C.
658(5)—(7). “Federal intergovernmental
mandate” includes a regulation that
“would impose an enforceable duty
upon State, local, or Tribal
governments,” with two exceptions.
First, it excludes ““a condition of federal
assistance.” Second, it excludes “‘a duty
arising from participation in a voluntary
Federal program,” unless the regulation
“relates to a then-existing Federal
program under which $500,000,000 or
more is provided annually to State,
local, and Tribal governments under
entitlement authority,” if the provision
would “increase the stringency of
conditions of assistance” or “place caps
upon, or otherwise decrease, the Federal
Government’s responsibility to provide
funding” and the State, local, or Tribal
governments “‘lack authority” to adjust
accordingly. At the time of enactment,
these entitlement programs were:
Medicaid; Aid to Families with
Dependent Children work programs;
Child Nutrition; Food Stamps; Social
Services Block Grants; Vocational
Rehabilitation State Grants; Foster Care,
Adoption Assistance, and Independent
Living; Family Support Welfare
Services; and Child Support
Enforcement. “Federal private sector
mandate” includes a regulation that
“would impose an enforceable duty
upon the private sector, except (i) a
condition of Federal assistance; or (ii) a
duty arising from participation in a
voluntary Federal program.”

The designation of critical habitat
does not impose a legally binding duty
on non-Federal government entities or
private parties. Under the Act, the only
regulatory effect is that Federal agencies
must ensure that their actions do not
destroy or adversely modify critical
habitat under section 7. While non-
Federal entities that receive Federal
funding, assistance, or permits, or that
otherwise require approval or
authorization from a Federal agency for
an action, may be indirectly impacted
by the designation of critical habitat, the
legally binding duty to avoid
destruction or adverse modification of
critical habitat rests squarely on the
Federal agency. Furthermore, to the
extent that non-Federal entities are
indirectly impacted because they
receive Federal assistance or participate
in a voluntary Federal aid program, the
Unfunded Mandates Reform Act would
not apply, nor would critical habitat
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shift the costs of the large entitlement
programs listed above on to State
governments.

(b) As discussed in the DEA of the
proposed designation of critical habitat
for Coral Pink Sand Dunes tiger beetle,
we do not believe that the rule would
significantly or uniquely affect small
governments because it would not
produce a Federal mandate of $100
million or greater in any year; that is, it
is not a “‘significant regulatory action”
under the Unfunded Mandates Reform
Act. The DEA concludes that
incremental impacts may occur due to
project modifications and

administrative costs of consultation that
may need to be made for grazing,
maintenance, and recreational activities;
however, these are not expected to affect
small governments to the extent
described above. Consequently, we do
not believe that the proposed critical
habitat designation would significantly
or uniquely affect small government
entities. As such, a Small Government
Agency Plan is not required.

References Cited

A complete list of all references we
cited in the proposed rule and in this
document is available on the Internet at

http://www.regulations.gov or by
contacting the Utah Ecological Services
Office (see FOR FURTHER INFORMATION
CONTACT).

Authors

The primary authors of this document
are the staff members of the Utah
Ecological Services Office.

Dated: April 26, 2013.

Rachel Jacobson,

Principal Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 2013-10568 Filed 5-3-13; 8:45 am]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2012-0076]

Plants for Planting Whose Importation
is Not Authorized Pending Pest Risk
Analysis; Notice of Availability of Data
Sheets for Taxa of Plants for Planting
That Are Quarantine Pests or Hosts of
Quarantine Pests

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of availability.

SUMMARY: We are advising the public
that we have determined that 22 taxa of
plants for planting are quarantine pests
and 37 taxa of plants for planting are
hosts of 9 quarantine pests and therefore
should be added to our lists of taxa of
plants for planting whose importation is
not authorized pending pest risk
analysis. We have prepared data sheets
that detail the scientific evidence we
evaluated in making the determination
that the taxa are quarantine pests or
hosts of quarantine pests. We are
making these data sheets available to the
public for review and comment.

DATES: We will consider all comments
that we receive on or before July 5,

2013.

ADDRESSES: You may submit comments
by either of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov/#!document
Detail;D=APHIS-2012-0076-0001.

e Postal Mail/Commercial Delivery:
Send your comment to Docket No.
APHIS-2012-0076, Regulatory Analysis
and Development, PPD, APHIS, Station
3A-03.8, 4700 River Road Unit 118,
Riverdale, MD 20737-1238.

The data sheets and any comments we
receive may be viewed at http://www.
regulations.gov/#!docketDetail;D=
APHIS-2012-0076 or in our reading
room, which is located in room 1141 of

the USDA South Building, 14th Street
and Independence Avenue SW.,
Washington, DC. Normal reading room
hours are 8 a.m. to 4:30 p.m., Monday
through Friday, except holidays. To be
sure someone is there to help you,
please call (202) 799-7039 before
coming.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold Tschanz, Senior Regulatory
Policy Specialist, Plants for Planting
Policy, RPM, PPQ), APHIS, 4700 River
Road Unit 133, Riverdale, MD 20737—
1236; (301) 851-2179.

SUPPLEMENTARY INFORMATION:
Background

Under the regulations in “Subpart—
Plants for Planting” (7 CFR 319.37
through 319.37-14, referred to below as
the regulations), the Animal and Plant
Health Inspection Service (APHIS) of
the U.S. Department of Agriculture
prohibits or restricts the importation of
plants for planting (including living
plants, plant parts, seeds, and plant
cuttings) to prevent the introduction of
quarantine pests into the United States.
Quarantine pest is defined in § 319.37—
1 as a plant pest or noxious weed that
is of potential economic importance to
the United States and not yet present in
the United States, or present but not
widely distributed and being officially
controlled.

In a final rule published in the
Federal Register on May 27, 2011 (76
FR 31172-31210, Docket No. APHIS-
2006-0011), and effective on June 27,
2011, we established in § 319.37—-2a a
new category of plants for planting
whose importation is not authorized
pending pest risk analysis (NAPPRA) in
order to prevent the introduction of
quarantine pests into the United States.
The final rule established two lists of
taxa whose importation is NAPPRA: A
list of taxa of plants for planting that are
quarantine pests, and a list of taxa of
plants for planting that are hosts of
quarantine pests. For taxa of plants for
planting that have been determined to
be quarantine pests, the list will include
the names of the taxa. For taxa of plants
for planting that are hosts of quarantine
pests, the list will include the names of
the taxa, the foreign places from which
the taxa’s importation is not authorized,
and the quarantine pests of concern.
The final rule did not add any taxa to
the NAPPRA lists.

Paragraph (b) of § 319.37—2a describes
the process for adding taxa to the
NAPPRA lists. In accordance with that
process, this notice announces our
determination that 22 taxa of plants for
planting are quarantine pests and 37
taxa of plants for planting are hosts of
9 quarantine pests.

This notice also makes available data
sheets that detail the scientific evidence
we evaluated in making the
determination that the taxa are
quarantine pests or hosts of a quarantine
pest. The data sheets include references
to the scientific evidence we used in
making these determinations.

A complete list of the taxa of plants
for planting that we have determined to
be quarantine pests or hosts of
quarantine pests, along with the data
sheets supporting those determinations,
may be viewed on the Regulations.gov
Web site or in our reading room (see
ADDRESSES above for a link to
Regulations.gov and information on the
location and hours of the reading room).
You may request paper copies of the list
and data sheets by calling or writing to
the person listed under FOR FURTHER
INFORMATION CONTACT.

For taxa of plants for planting that are
hosts of quarantine pests, the data
sheets specify the countries from which
the taxa’s importation would not be
authorized pending pest risk analysis. In
many cases, the importation of the taxa
would not be allowed from any country.
In some cases, the taxa would be
allowed to be imported from Canada.
We would allow such importation when
Canada is free of the quarantine pest for
which the taxa are hosts and when
Canada’s import regulations and our
restrictions specific to Canada ensure
that the pest would not be introduced
into the United States through the
importation of the taxa from Canada.

In a few cases, the taxa would be
allowed to be imported from countries
that are currently exporting the taxa to
the United States, subject to restrictions
in a Federal Order. We would like to
clarify in this notice that we would
exempt imports of taxa of plants for
planting that are hosts of quarantine
pests from the NAPPRA requirements
when there is significant trade between
the exporting country and the United
States. We would continue to allow
such importation based on our
experience with importing those taxa of
plants for planting and our findings,
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through inspection, that they are
generally pest free, and based on our
determination that the restrictions in the
Federal Order are sufficient to mitigate
the risk associated with the quarantine
pest in question. Generally, we would
consider the importation from a country
of 10 or more plants in each of the last

3 fiscal years to constitute significant
trade in that taxon. However, we will
also consider other data showing that
there is significant trade in a taxon, even
if it does not meet this standard.

After reviewing any comments we
receive, we will announce our decision
regarding the addition of the taxa
described in the data sheets to the
NAPPRA lists in a subsequent notice. If
the Administrator’s determination that
the taxa are quarantine pests or hosts of
quarantine pests remains unchanged
following our consideration of the
comments, then we will add the taxa
described in the data sheets to the
appropriate NAPPRA list.

Authority: 7 U.S.C. 450 and 7701-7772

and 7781-7786; 21 U.S.C. 136 and 136a; 7
CFR 2.22, 2.80, and 371.3.

Done in Washington, DG, this 30th day of
April 2013.
Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2013-10656 Filed 5-3-13; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Forest Service

Klamath National Forest, California,
Jess Project
AGENCY: Forest Service, USDA.

ACTION: Notice of intent to prepare an
environmental impact statement.

SUMMARY: The Klamath National Forest
will prepare an environmental impact
statement (EIS) to document and
publicly disclose the environmental
effects of fuels treatments on ridge tops
and along roadways, thinning in natural
stands and plantations, and meadow
treatments to improve ecosystem
function and resiliency while
contributing to rural economic health.
The project area is south of Sawyers Bar,
California. Treatments are proposed on
approximately 1,950 acres.

DATES: Comments concerning the scope
of the analysis must be received by June
20, 2013. The draft environmental
impact statement is expected November
2013 and the final environmental
impact statement is expected January
2014.

ADDRESSES: Send written comments to
Klamath National Forest Headquarters,
ATTN: Angie Bell, Project Leader, 1711
S. Main Street, Yreka, CA 96097.
Electronic comments can be made at the
project’s Web page: http://www.fs.fed.
us/nepa/nepa_project_exp.php?project=
38943, or via facsimile to (530) 841—
4571.

FOR FURTHER INFORMATION CONTACT:
Angie Bell, 530-842-6131, or Patty
Grantham, Forest Supervisor, 530—-842—
6131.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern
Time, Monday through Friday.

SUPPLEMENTARY INFORMATION:

Purpose and Need for Action

The Jess project was developed to
improve ecosystem function and
resiliency while contributing to rural
economic health. A Forest Service
interdisciplinary team (IDT), composed
of specialists from a wide array of
disciplines in collaboration with
interested parties, developed a purpose
and need. The collaboration efforts
included several public meetings and a
field trip to discuss the need for change
and potential actions in the project area.
The IDT identified the following
purpose and need for this project by
comparing the existing conditions in the
project area with the desired conditions
described in the Forest Plan, Late-
Successional Reserve Assessments, the
North Fork Salmon Watershed
Assessment and the Sawyers Bar
Wildfire Community Protection Plan:

e Manage fuel loadings to reduce the
risk of wildfires affecting nearby
communities.

¢ Improve compositional, structural,
and functional attributes of biologically
diverse forest ecosystems by restoring
ecological processes that build
resiliency to high-intensity wildfire and
insect and disease.

¢ Provide a broad range of ecosystem
services, including wood products, rural
economic health, biodiversity, and the
beneficial uses of water.

Proposed Action

The IDT, in conjunction with the
informal collaborative group composed
of local, interested parties, inventoried
the project area to identify resource
concerns and develop management
activities (proposed actions) to achieve
the purpose and need for the Jess
Project. The following proposed actions
have been identified to move the project
area from the existing condition to the

desired condition. Project design
features (PDFs) and best management
practices (BMPs) are incorporated into
this proposed action. The Forest Service
proposes the following treatments on
about 1,950 acres within the 8,735 acre
project boundary:

e Commercially harvest about 810
acres, including natural stands and
plantations, with about 120 acres
proposed for skyline and 690 acres of
ground-based yarding;

¢ Treating fuels on strategic ridge
tops on about 165 acres, including 95
acres of thinning, handpiling, and
burning and 70 acres of mastication;

¢ Reducing roadside fuels on about
615 acres over 15 miles of National
Forest Transportation System (NFTS)
roads;

e Prescribed underburning about 250
acres;

¢ Planting rust-resistant sugar pine on
scattered acres throughout the project
area;

¢ Enhancing meadows around Mud
Lake and other locations in the project
area; and

¢ Masticating and handpiling/burning
brush on about 150 acres for stand
health and big game habitat
enhancement.

Acres by treatment type do not
account for the overlap in treatment
types. Thinning treatments are likely to
take place over the first five years after
decision, followed by prescribed
burning and pile burning in subsequent
years. A more detailed description of
this proposal, including access, is
below.

Commercial harvest of trees larger
than 9 inches dbh will occur on over
800 acres. Commercial treatments will
vary with species preference and would
be driven by topographic location,
amount of disease present, and desired
regeneration species. Trees with greater
than 20-50% of their crown infected
with mistletoe, depending on unit, will
be candidates for removal. Dominant
and co-dominant trees with full crowns,
despite mistletoe infection will be
maintained in treatment units. Several
units have groups of older trees that will
be retained as islands to provide spatial
variation. Some small openings will be
increased to resemble more historic gap
sizes of 1-2- acres. Hardwoods will be
favored and will be thinned around in
areas. Enhancement of hardwoods and
reduction of conifer competition is
prescribed in several units. Patches of
saplings and pole size trees will be
avoided during treatment. Overall, the
best crowns will be maintained with
crown spacing varying from five to
twenty feet wide. Sugar pines proven to
be rust-resistant from a local seed zone
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and appropriate elevation bands will be
planted in newly created openings
within areas of historical dominance.

Small diameter (less than 9 inches
diameter at breast height (dbh)) conifers
in ridge top fuel treatments will be
thinned, handpiled, and burned.
Mastication will occur along strategic
ridges between the handpiled areas to
complete the ridge treatments.

Roadside treatments will manually
cut, handpile, and burn brush and small
diameter trees (less than 6 inches dbh)
within buffers about 100 feet wide on
either side of the road. Actual treatment
may vary in size and width depending
on fuel conditions. Trees less than 10
inches dbh will be thinned to an average
of 20-foot bole spacing. Existing brush
densities will be reduced by 40-60%
where they exist. All hazard trees will
be identified and removed in
accordance with danger tree guidelines.
Roadside fuels treatments would
complement treatments proposed by the
local fire safe council.

Pre-commercial treatments will thin
small diameter conifers (less than 9
inches dbh) to approximately 28—-30 foot
bole spacing or a specified distance
from trees of a certain diameter. For
example, if a tree is four inches dbh,
then spacing will be dbh times 12 plus
10 feet, equaling 14-foot bole spacing.
There will be species specific
preferences for thinning in some units.

Meadow treatments will consist of
manually removing small diameter
conifers (less than 9 inches dbh). The
removed trees will be handpiled and
burned. Noxious weed will be removal
using manual techniques. Willows may
be planted in and around the meadows
where needed to increase shade and
bank stability.

Three miles of existing roadbeds will
be used as temporary roads for short-
term access and then closed following
project completion to reduce log
skidding distances and associated
impacts to soils and other resources. No
new temporary roads are proposed.
Existing landings will be used to the
extent possible. The estimated number
of new landings needed for the project
is 30, with a maximum size less than
one-acre each.

Responsible Official

Patricia Grantham, Klamath National
Forest Supervisor, 1711 South Main
Street, Yreka, California 96097, will
prepare and sign the Record of Decision
at the conclusion of the National
Environmental Policy Act (NEPA)
review.

Nature of Decision To Be Made

The Forest Service is the lead agency
for the project. Based on the result of the
NEPA analysis, the Forest Supervisor’s
Record of Decision regarding the Jess
Project will recommend implementation
of one of the following: (1) The
proposed action and mitigation
necessary to minimize or avoid adverse
impacts; (2) An alternative to the
proposed action and mitigation
necessary to minimize or avoid adverse
impacts; or (3) The no-action
alternative. The Record of Decision will
also document the consistency of the
proposed action or one of the
alternatives with the Klamath National
Forest Land and Resource Management
Plan.

Scoping Process

This notice of intent initiates the
scoping process, which guides the
development of the environmental
impact statement. To assist the Forest
Service in identifying and considering
issues and concerns on the proposed
action, comments should be as specific
as possible.

It is important that reviewers provide
their comments at such times and in
such manner that they are useful to the
agency’s preparation of the
environmental impact statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

It is important that reviewers provide
their comments at such times and in
such manner that they are useful to the
agency’s preparation of the
environmental impact statement.
Therefore, comments should be
provided prior to the close of the
comment period and should clearly
articulate the reviewer’s concerns and
contentions.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be part of the public record for this
proposed action. Comments submitted
anonymously will be accepted and
considered, however.

Dated: April 25, 2013.
Patricia A. Grantham,
Klamath National Forest Supervisor.
[FR Doc. 2013-10489 Filed 5—-3-13; 8:45 am]|
BILLING CODE 3410-11-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

The Department of Commerce will
submit to the Office of Management and
Budget (OMB) for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

Agency: U.S. Census Bureau.

Title: U.S. Census—Age Search.

OMB Control Number: 0607-0117.

Form Number(s): BC—600, BC—600SP,
BC-649(L), BC-658(L).

Type of Request: Revision of a
currently approved collection.

Burden Hours: 628.

Number of Respondents: 2,799.

Average Hours per Response: 11
minutes.

Needs and Uses: The U.S. Census
Bureau maintains the 1910-2010
Federal censuses for searching
purposes. The purpose of the searching
is to provide, upon request, transcripts
of personal data from historical
population census records. Information
relating to age, place of birth, and
citizenship is provided upon payment
of the established fee to individuals for
their use in qualifying for social
security, old age benefits, retirement,
court litigation, passports, insurance
settlements, etc. The age and citizenship
searching service is a self-supporting
operation. Expenses incurred in
providing census transcripts are covered
by the fees paid by individuals
requesting a search of the census
records. The census records are
confidential by an Act of Congress. The
Census Bureau is prohibited by federal
laws from disclosing any information
contained in the records except upon
written request from the person to
whom the information pertains or to a
legal representative.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Required to
obtain benefits.

Legal Authority: Title 13 U.S.C.,
Section 8a.

OMB Desk Officer: Brian Harris-
Kojetin, (202) 395-7314.

Copies of the above information
collection proposal can be obtained by
calling or writing Jennifer Jessup,
Departmental Paperwork Clearance
Officer, (202) 482—0336, Department of
Commerce, Room 6616, 14th and
Constitution Avenue NW., Washington,
DC 20230 (or via the Internet at
jjessup@doc.gov).

Written comments and
recommendations for the proposed
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information collection should be sent

within 30 days of publication of this

notice to Brian Harris-Kojetin, OMB

Desk Officer either by fax (202—-395—

7245) or email (bharrisk@omb.eop.gov).
Dated: May 1, 2013.

Glenna Mickelson,

Management Analyst, Office of the Chief
Information Officer.

[FR Doc. 2013-10650 Filed 5-3—13; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-813]

Certain Preserved Mushrooms From
India: Rescission of Antidumping Duty
Administrative Review; 2012—2013

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

FOR FURTHER INFORMATION CONTACT:
Katherine Johnson or Terre Keaton
Stefanova, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue NW.,
Washington, DC 20230; telephone: (202)
4824929 or (202) 482-1280,
respectively.

SUPPLEMENTARY INFORMATION:
Background

On February 1, 2013, the Department
of Commerce (the Department)
published in the Federal Register a
notice of “Opportunity to Request
Administrative Review”” of the
antidumping duty order on certain
preserved mushrooms from India for the
period of review (POR) of February 1,
2012, through January 31, 2013.1

On February 28, 2013, in accordance
with section 751(a) of the Tariff Act of
1930, as amended (the Act), and 19 CFR
351.213(b), the Department received a
timely request from Monterey
Mushrooms, Inc. (the petitioner), a
domestic interested party, to conduct an
administrative review of the sales of
Agro Dutch Industries Limited (Agro
Dutch), Himalya International Ltd.
(Himalya), Hindustan Lever Ltd.
(formerly Ponds India, Ltd.)
(Hindustan), Transchem Ltd.
(Transchem), and Weikfield Foods Pvt.
Ltd (Weikfield). The petitioner was the
only party to request this administrative
review.

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 78 FR 7397
(February 1, 2013).

On March 29, 2012, the Department
published in the Federal Register a
notice of initiation of an administrative
review of the antidumping duty order
on certain preserved mushrooms from
India with respect to the above-named
companies.?

On April 19, 2013, the petitioner
timely withdrew its request for a review
of all five companies.

Rescission of Review

Pursuant to 19 CFR 351.213(d)(1), the
Department will rescind an
administrative review, in whole or in
part, if the parties that requested a
review withdraw the request within 90
days of the date of publication of notice
of initiation of the requested review.
The petitioner withdrew its request for
review before the 90-day deadline, and
no other party requested an
administrative review of the
antidumping duty order on certain
preserved mushrooms from India for the
POR. Therefore, in response to the
petitioner’s withdrawal of its request for
review of Agro Dutch, Himalya,
Hindustan, Transchem and Weikfield
and pursuant to 19 CFR 351.213(d)(1),
we are fully rescinding this review.

Assessment

The Department will instruct U.S.
Customs and Border Protection (CBP) to
assess antidumping duties on all
appropriate entries. Antidumping duties
shall be assessed at rates equal to the
cash deposit of estimated antidumping
duties required at the time of entry, or
withdrawal from warehouse, for
consumption, in accordance with 19
CFR 351.212(c)(1)(i). The Department
intends to issue appropriate assessment
instructions directly to CBP 15 days
after the date of publication of this
notice in the Federal Register.

N